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BY THE COMMISSION:l

2 On February 27, 2014, the Securities Division ("Division") of the Arizona Corporation

3 Commission ("Commission") filed a Notice of Opportunity for Hearing Regarding Proposed Order to

4 Cease and Desist, Order for Restitution, Order for Administrative Penalties, and Order for Other

5 Affirmative Action ("Notice") against Concordia Financing Company, Ltd, a/k/a Concordia Finance

6 ("Concordia"), ER Financial & Advisory Services, LLC ("ER Financial"), Lance Michael Bersch, and

7 David John Wanzek and Linda Wanzek, husband and wife (collectively "Respondents"), in which the

8 Division alleged multiple violations of the Arizona Securities Act ("Act") in connection with the offer

9 and sale of securities in the form of investment contracts and promissory notes within or from Arizona.

10 The spouse of David John Wanzek, Linda Wanzek ("Respondent Spouse"), is joined in the

l l action pursuant to A.R.S. §44-203 l (C) solely for the purpose of determining the liability of the marital

12 community.

13 The Respondents were duly served with copies of the Notice.

14 On March 6, 2014, Respondents ER Financial, Lance Michael Bersch and David John Wanzek,

15 filed a Request for Hearing. On March 14, 2014, Respondent Linda Wanzek filed a Request for

16 Hearing.

17 On March 17, 2014, by Procedural Order, a pre-hearing conference was scheduled for April 10,

18 2014.

19 On March 26, 2014, Respondent Concordia filed a Request for Hearing.

20 On March 27, 2014, by Procedural Order, the pre-hearing conference scheduled for April 10,

21 2014, was affirmed, with notice issued to Respondent Concordia.

22 On April 4, 2014, Respondents ER Financial, Lance Michael Bersch, David John Wanzek, and

23 Linda Wanzek (collectively the "ER Respondents") filed a Motion to Dismiss and Answer.

24 On April 9, 2014, Respondent Concordia filed an Answer.

25 On April 10, 2014, at the pre-hearing conference, the parties appeared through counsel and

26 requested oral argument regarding the Motion to Dismiss. The parties further proposed a schedule for

27 filing motions prior to oral argument.

28 On April 15, 2014, by Procedural Order, oral argument and a status conference were scheduled

77088DECISION no.5
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1 to commence on May 21, 2014. It was further ordered that Respondent Concordia should f ile any

2 Motion to Dismiss by April 25, 2014, the Division should file its Response to the Motions to Dismiss

3 by May 9, 2014, and the Respondents should file any Reply by May 16, 2014.

4 On April 25, 2014, Respondent Concordia filed its Joinder to Motion to Dismiss of Respondents

5 ER Financial & Advisory Services, LLC, Lance Michael Bersh, David John Wanzek and Linda

6 Wanzek.

7 On May 5, 2014, Respondents ER Financial, Lance Michael Bersch, David John Wanzek, and

8 Linda Wanzek filed Acknowledgments of Possible Conflicts.

9 On May 9, 2014, the Division filed its Response to Motion to Dismiss by All Respondents.

10 On May 16, 2014, Respondents ER Financial, Lance Michael Bersch, David John Wanzek, and

l l Linda Wanzek filed their Reply in Support of Motion to Dismiss.

12 On May 21, 2014, oral argument and a status conference were held. The parties appeared

13 through counsel and oral argument was presented. The Motion to Dismiss was taken under advisement

14 and a schedule was proposed for the parties to submit supplemental citations.

15 On May 22, 2014, the Division filed its Supplemental Citation of Authorities.

16 On May 29, 2014, Respondents Concordia, ER Financial, Lance Michael Bersch, David John

17 Wanzek, and Linda Wanzek filed their Joint Supplemental Citation of Authorities.

18 On August 13, 2014, by Procedural Order, the Motion to Dismiss was denied. Accordingly, a

19 prehearing conference was scheduled on September 2, 2014.

20 On September 2, 2014, a pre-hearing conference was held. The parties appeared through

21 counsel. The scheduling of a hearing was discussed. Counsel for the ER Respondents stated they

22 would be f iling a special action regarding the motion to dismiss. Counsel for the ER Respondents

23 requested that part of the hearing be held in the Lake Havasu area to accommodate witnesses for the

24 ER Respondents. This request was denied. After much discussion, a commencement date for the

25 hearing was agreed to by the parties.

26 On September 2, 2014, by Procedural Order, a hearing was scheduled to commence on May

27 11, 2015.

28 On January 5, 2015, the Division filed a Motion to Quash Discovery Demands by the ER

77088DECISION no.6

I



DOCKET no. S-20906A-l4-0063

l

1 Respondents. The Division asserted that on November 24, 2014, the Division was served by the ER

2 Respondents with a "Firs t Request for Production of Documents," a "Firs t Set of Non-Uniform

3 Interrogatories," a "First Set of Requests for Admissions," a "Notice of 30(b)(6) Deposition," and a

4 "Notice of Deposition of Gary R. Clapper." The Division contended that the discovery demands by

5 the ER Respondents should be quashed because: discovery in this proceeding is governed by the

6 Administrative Procedure Act and the Commission's Rules, not the Arizona Rules of Civil Procedure,

7 the ER Respondents have not demonstrated a reasonable need for the information they demand; the

8 discovery demands include information and documents that are privileged and/or made confidential by

9 statute, and the discovery demands are unreasonably overbroad, unduly burdensome and oppressive.

10 On January 26, 2015, by Procedural Order, the Division's Motion to Quash Discovery Demands

11 was granted and the parties' exchange of witness lists and copies of exhibits was accelerated.

12 Later on January 26, 2015, the ER Respondents filed a Response to the Division's Motion to

13 Quash. The ER Respondents contended that: the Commission's Rules allow for broad discovery,

14 discovery is not barred by either the Administrative Procedure Act or statutory confidentiality; the ER

15 Respondents have a reasonable need for, and a constitutional right to, discovery, the requested

16 documents are not priv i leged or work product; and the discovery is  not burdensome. The  ER

17 Respondents also requested oral argument on the matter.

18 On January 27, 2015, by Procedural Order, oral argument was scheduled to be held on February

19 l l, 2015. Also on January 27, 2015, the Division filed a Notice of Intent to File Reply in Support of

20 Motion to Quash Discovery Demands by the ER Respondents.

21 On February 3, 2015, the Division fi led its Reply in Support of Motion to Quash Discovery

22 Demands by the ER Respondents. The Division argued that: the ER Respondents have not properly

23 sought discovery as provided under the Administrative Procedure Act and the Commission's Rules;

24 the Arizona Rules of Civil Procedure do not apply to discovery in this proceeding; prior procedural

25 orders and Commission decisions cited by the ER Respondents can be distinguished or otherwise fail

26 to support ordering the discovery sought; the ER Respondents have not demonstrated a reasonable need

27 for the discovery sought; many of the documents sought are protected work product; and the discovery

28 sought is confidential under A.R.S. §44-2042(A).

77088
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1

1 On February 5, 2015, the Division filed a Notice of Errata Regarding its Reply in Support of

2 Motion to Quash Discovery Demands by the ER Respondents.

3 On February 10, 2015, the ER Respondents filed a Motion to Compel seeking discovery from

4 Respondent Concordia and requesting oral argument. The ER Respondents contended that the

5 Commission's Rules allow broad discovery, their requests for production of documents are specific

6 and not overbroad or burdensome, Concordia is the custodian of its own records, and a subpoena is not

7 required as Concordia is a party to this proceeding. The ER Respondents further attached an affidavit

8 from Respondent David John Wanzek responding to Concordia's communicated demand for a sworn

9 statement as to the ER Respondents' claims that they returned files to Concordia and that Mr. Bersch

10 and Mr. Wanzek were privy to attorney-client communications between Concordia and its counsel.

l l Also on February 10, 2015, counsel for the ER Respondents filed a Notice of Change of Law

12 Firm and Notice of Association with Counsel.

13 On February 11, 2015, oral argument was held on the Motion to Quash Discovery Demands.

14 The parties appeared through counsel. The Division and the ER Respondents presented oral argument

15 in favor of their respective positions on the ER Respondents' requests for discovery. In light of the

16 approaching commencement date of the hearing, the presiding Administrative Law Judge ruled from

17 the bench, finding that while the Administrative Procedure Act applies, fairness dictates that in this

18 case the Division more promptly provide the Respondents with certain documents in its possession.

19 Although the prior order quashing the ER Respondents' discovery requests was affirmed, the Division

20 was directed to disclose to the Respondents, by February 26, 2015, the contracts it intends to submit as

21 evidence of the 446 alleged investments. The Division contended that it may not have contracts for all

22 446 of the alleged investments and that the time required for redaction of this many documents might

23 make it difficult to meet the disclosure deadline. The Administrative Law Judge directed the Division

24 to prioritize those contracts involving the ER Respondents and permitted the Division to disclose by

25 March 12, 2015, any contracts which, after a good faith effort, were not ready by February 26, 2015.

26 Additionally, the Division was directed to disclose the transcript from the examination under oath of

27 Respondent Lance Michael Bersch, and the exhibits used therein, by February 26, 2015. The

28 documents ordered to be disclosed by February 26, 2015, were all documents Division counsel stated

770888 DECISION no.
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1 he planned to use at hearing and, therefore, would have been subject to disclosure by the March 12,

2 2015 scheduled exchange of exhibits and witness lists.

3 On February 13, 2015, by Procedural Order, the Division was directed to disclose documents

4 to the Respondents as set forth by the Administrative Law Judge during oral argument on February l l,

5 2015.

6 On February 17, 2015, the ER Respondents filed an Application for Administrative Subpoena

7 requesting issuance of a subpoena for the deposition of anticipated Division witness Gary R. Clapper.

8 The ER Respondents also filed an Application for Administrative Subpoena requesting a subpoena for

9 the deposition of an Expert Accounting Witness to be designated by the Securities Division.

10 On March 6, 2015, the ER Respondents filed a Notice of Filing Affidavits of Service.

l l On March 9, 2015, by Procedural Order, a telephonic status conference was scheduled to

12 convene on March 16, 2015. The purpose of the status conference was to address whether the ER

13 Respondents continued to seek the production of further documents from Respondent Concordia in

14 light of the upcoming deadline for disclosure of exhibits and witness lists.

15 On March ll, 2015, Respondent Concordia f iled its Motion to Extend Time to Exchange List

16 of Witnesses and Exhibits. Respondent Concordia requested an extension of the deadline to exchange

17 its List of Witnesses and Exhibits to March 20, 2015, based upon counsel for Concordia's upcoming

18 depositions and injunction hearings in matters unrelated to this case. In the motion, counsel for

19 Concordia noted that counsel for the ER Respondents had been contacted and would not agree to an

20 extension.

21 On March 12, 2015, the ER Respondents filed a Response in Opposition to Motion to Extend

22 Time to Exchange List of Witnesses and Exhibits. The ER Respondents opposed the motion because

23 the hearing was imminent and the information was necessary for their defense.

24 Later on March 12, 2015, Respondent Concordia filed its List of Witnesses and Exhibits. The

25 ER Respondents also filed a Notice of Service of List of Witnesses and Exhibits.

26 On March 16, 2015, a telephonic status conference was held. The parties appeared through

27 counsel. The Respondents agreed to work toward resolving the discovery issues raised in the ER

28 Respondents' Motion to Compel pending another status conference, and they further agreed to include

77088
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the Division in the discovery process. Also discussed was the Division's intent to amend the Notice to

include Linda Wanzek as a participant, as opposed to being joined solely for determining the liability

of the marital community, and the Division agreed to file a motion to amend the Notice. A schedule

was determined for motion practice and oral argument on the motion to quash.

5 On March 18, 2015, by Procedural Order, oral argument was scheduled for April 2, 2015, to

6 address the issue of the Division's motion to quash. A status conference regarding Concordia's

7 production of discovery was set for the same time.

8 On March 20, 2015, the Division filed a Motion to Quash Subpoenas, or in the Alternative,

9 Motion for a Procedural Order Limiting the Scope of Subpoenas. The Division contended that the

10 subpoenas should be quashed as they did not comply with the Administrative Procedure Act and the

11 Respondents had received the documents and information they claimed they needed. In the alternative,

12 the Division argued that the scope of the depositions should be limited to only that information the ER

13 Respondents specifically identified in their Applications for Subpoenas.

14 On March 27, 2015, the ER Respondents filed a Response to the Securities Division's Motion

15 to Quash Subpoenas. The ER Respondents contended that the subpoenas complied with the

16 Commission's Rules and the Administrative Procedure Act, that the ER Respondents had a reasonable

17 need for the depositions, and that the scope of the depositions should not be limited.

18 Also on March 27, 2015, the ER Respondents filed a copy of a letter sent to counsel for the

19 Division. The letter was identified as an objection to the Division's investigative subpoenas for

20 Respondents David and Linda Wanzek. The ER Respondents noted that the Division has contended in

21 the past that an Administrative Law Judge lacks the power to quash an investigative subpoena. The

22 ER Respondents stated that they filed a copy of the letter as a record of their objections.

23 On April 1, 2015, the Division filed its Reply in Support of Motion to Quash Subpoenas, or in

24 the Alternative, Motion for a Procedural Order Limiting the Scope of Subpoenas. The Division argued

25 that the subpoenas should be quashed because there was no finding in the record that the ER

26 Respondents had demonstrated a reasonable need for the deposition testimony, the applications for

27 subpoena were deficient and misleading as the ER Respondents had identified additional matters for

28 discovery beyond those stated in the applications, and the ER Respondents had received all the

77088DECISION no.10
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1 documents and information they claimed to need. In the alternative, the Division argued that the scope

2 of the subpoenas should be limited based upon: the matters for which the ER Respondents had

3 established a reasonable need pursuant to the Administrative Procedure Act, the Division's deliberative

4 process and attorney-client privileges, and the Securities Act's confidentiality statute, A.R.S. § 44-

5 2042(A).

6 On April 2, 2015, a status conference and oral argument were held. The parties appeared

7 through counsel. Counsels for the Respondents agreed that Respondent Concordia was in the process

8 of preparing requested documents for disclosure to the ER Respondents. Respondent Concordia

9 asserted that some documents were likely in the possession of the Division, having been obtained from

10 the State of California following proceedings conducted there, and could be more easily obtained from

ll the Division. The Division asserted that the Securities Act's confidentiality statute applied, but noted

12 that it would make available supporting documentation used by the Division's accountant in creating

13 his Financial Data Summary.

14 The Division and the ER Respondents presented oral argument in favor of their respective

15 positions on the Division's Motion to Quash Subpoenas, or in the Alternative, Motion for a Procedural

16 Order Limiting the Scope of Subpoenas. Having considered the written and oral arguments presented

17 by the parties, as well as the statutes, mies and other authority cited therein, the presiding

18 Administrative Law Judge ruled from the bench and quashed the two subpoenas pursuant to A.A.C.

19 R14-3-l09(O). The Administrative Law Judge found that the Administrative Procedure Act applies

20 and therefore, the ER Respondents must establish reasonable need for the information sought in the

21 depositions. In finding that the ER Respondents did not have reasonable need to proceed with the

22 depositions, the Administrative Law Judge noted: the numerous documents disclosed by the Division

23 as exhibits subsequent to the issuance of the subpoenas; the forthcoming disclosure by the Division of

24 the documents used by the accountant, the effect of these disclosed documents upon any current

25 reasonable need for the depositions regarding those six areas specifically identified in the ER

26 Respondents' Application for Subpoenas, and the schedule of the hearing, which would allow the ER

27 Respondents additional time before presenting their case, thereby overcoming any surprise that might

28 arise during the Division's presentation of its case in chief

77088DECISION no.l l
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l On April 3, 2015, by Procedural Order, the two subpoenas commanding attendance of the

2 Division witnesses for depositions were quashed, as decided at the April 2, 2015 status conference.

3 The Division was ordered to disclose, by April 15, 2015, the supporting documentation relied upon by

4 the Division's accountant in creating his Financial Data Summary. The Respondents were further

5 ordered to continue to work toward resolving outstanding discovery issues arising from the ER

6 Respondents' Motion to Compel.

7 On April 17, 2015, the ER Respondents filed a Motion to Continue Hearing due to health

8 conditions of Respondent Lance Michael Bersch. The ER Respondents requested that a status

9 conference be set in about six months with the ER Respondents to file a status report at least 21 days

10 before the status conference.

11 On April 22, 2015, by Procedural Order, a status conference was scheduled for April 28, 2015,

12 to address the ER Respondents' Motion to Continue Hearing.

13 On April 24, 2015, Respondent Concordia filed its Response to Motion to Continue.

14 Respondent Concordia had no objection to the continuance requested by the ER Respondents.

15 On April 24, 2015, the Division filed a Motion for Leave to File Amended Notice of

16 Opportunity for Hearing Regarding Proposed Order to Cease and Desist, Order for Restitution, Order

17 for Administrative Penalties, and Order for Other Affirmative Action. The Division sought leave to

18 amend its Notice of Opportunity for Hearing to provide greater detailed factual allegations and to

19 expound upon the fraud allegations in the original Notice.

20 Also on April 24, 2015, the Division filed its Response to the Motion to Continue Hearing. The

21 Division contended that the ER Respondents' Motion to Continue should be denied as the ER

22 Respondents had failed to provide sufficient information to justify a postponement due to illness.

23 However, the Division proposed a three month continuance of the hearing should leave be granted to

24 amend the Notice of Opportunity.

25 On April 28, 2015, a telephonic status conference was held. The parties appeared through

26 counsel. The ER Respondents' Motion to Continue and the Division's Motion for Leave to File

27 Amended Notice were both discussed. It was also noted that a hearing was scheduled to convene in

28 Superior Court on April 29, 2015, regarding a Motion to Stay Administrative Hearing filed by

77088DECISION no.12



l

DOCKET no. S-20906A-l4-0063

l
311,2015.

l

l
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l Respondents Mr. Bersch, Mr. Wanzek and Mrs. Wanzek, pursuant to their Notice of Appeal of the final

2 judgment in the special action. A schedule was set for the filing of motions which would be addressed

3 at a future status conference. The parties agreed to vacate the scheduled hearing commencing on May

4

5 On April 28, 2015, by Procedural Order, a status conference was scheduled to be held on May

6 7, 2015, to address the pending motions and schedule a hearing date. The Procedural Order further set

7 deadlines for the filing of responses and replies regarding the pending motions. The Procedural Order

8 also vacated the hearing scheduled to commence on May 1 l, 2015.

9 On April 29, 2015, the Division filed a Status Report Regarding the Superior Court Hearing on

10 Motion to Stay Administrative Case Pending Appeal. The Division reported that the Superior Court

l l hearing on the Motion to Stay Administrative Hearing was rescheduled for May 4, 2015.

12 On May 4, 2015, the ER Respondents filed a Reply in Support of Motion to Continue Hearing.

13 The ER Respondents provided additional information regarding the medical condition of Mr. Bersch,

14 including a letter from Mr. Bersch's doctor, who projected a recovery date for Mr. Bersch of July 15,

15 2015.

16 Also on May 4, 2015, the ER Respondents filed a Response to Securities Division's Motion for

17 Leave to File Amended Notice of Opportunity. The ER Respondents stated no objection to granting

18 the Division leave to amend the Notice, but noted that they would need additional time to address the

19 new allegations. The ER Respondents further stated that they would reserve: the right to challenge the

20 sufficiency of the new allegations by motion to dismiss, the right to include affirmative defenses, cross-

21 claims, counterclaims or third party claims with their answer to the amended notice; and the right to

22 review discovery related to the new allegations.

23 Also on May 4, 2015, the Division filed a Status Report Regarding the Superior Court Hearing

24 on Motion to Stay Administrative Case Pending Appeal. The Division noted that the Court denied the

25 Motion to Stay Administrative Hearing Pending Appeal. The Division stated, however, that the Court

26 issued a temporary 30-day stay that would apply only to an evidentiary hearing before the Commission

27 and not to the procedural conference set for May 7, 20]5.

28 On May 5, 2015, Respondent Concordia filed its Response to Motion for Leave to File
i

7708813 DECISION no.
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3
1
l

l Amended Notice of Opportunity, stating that it had no objection to the Division's motion.

2 On May 6, 2015, the Division filed a Motion to Take Official Notice of the Superior Court's

3 Minute Entry Denying Motion to Stay Administrative Case Pending Appeal. The Division attached as

4 an exhibit a copy of the Superior Court's May 4, 2015 minute entry in Maricopa County Superior Court

5 Case No. LC2014-000415-001. In denying the request for stay, the Court found that the Plaintiffs had

6 failed to demonstrate: (1) a likelihood of success on the merits, (2) that they would be irreparably

7 harmed if a stay was not granted, (3) that a stay would not injure the opposing party, and (4) that a stay

8 furthers the public interest. The Court ordered a temporary stay of thirty days, or until June 3, 2015,

9 to apply to the Court of Appeals for a stay of the administrative hearing.

10 On May 7, 2015, a telephonic status conference was held as scheduled. The parties appeared

l l through counsel. Without objection by the Respondents, the Administrative Law Judge took official

12 notice of the May 4, 2015 minute entry in Maricopa County Superior Court CaseNo. LC2014-000415-

13 001. The parties agreed that the temporary stay ordered by the Court did not preclude actions on the

14 pending motions and the scheduling of a hearing date after June 3, 2015. Without objection, the

15 Division's Motion for Leave to File Amended Notice of Opportunity was granted. Discussion was

16 held regarding the scheduling of the hearing and a new hearing date was agreed upon. Based upon the

17 new hearing date and the projected recovery time for Mr. Bersch, the ER Respondents acknowledged

18 that their April 17, 2015 Motion to Continue Hearing was moot. The ER Respondents also

19 acknowledged that they no longer had any discovery issues with regard to Respondent Concordia. The

20 parties acknowledged that, in light of the soon to be filed amended Notice, the ER Respondents would

21 reserve their prior arguments as set forth in their April 4, 2014 Motion to Dismiss and Answer

22 On May 7, 2015, by Procedural Order, a hearing was scheduled to commence on August 5,

23 2015.

24 On May 7, 2015, the Division filed an Amended Notice of Opportunity for Hearing Regarding

25 Proposed Order to Cease, and Desist, Order for Restitution, Order for Administrative Penalties and

26 Order for Other Affirmative Action ("Amended Notice").

27 On May 19, 2015, each of the four ER Respondents filed separate Requests for Hearing.

28 On May 21, 2015, Concordia filed a Request for Hearing.

77088DECISION no.14



DOCKET NO. S-20906A-14-0063

l

2

3

4

On June 8, 2015, the ER Respondents filed a Motion to Dismiss and Answer to Amended Notice

of Opportunity ("ER Respondents' Motion and Amended Answer"). The ER Respondents sought

dismissal of the Division's fraud allegation that the ER Respondents failed to disclose to offerees and

investors that they were engaging in the conduct of an unlicensed escrow business by serving as a

5 Custodian, because the Commission has no jurisdiction to enforce escrow laws and the alleged

6 violation does not constitute securities fraud.

7 Also on June 8, 2015, Respondent Concordia filed its Answer to Amended Notice of

8 Opportunity for Hearing Regarding Proposed Order to Cease and Desist, Order for Restitution, Order

9 for Administrative Penalties, and Order for Other Affirmative Action

10 On June 16, 2015, the ER Respondents filed a Status Report regarding their Motion to Stay

l l filed with the Arizona Court of Appeals.

12 On June 22, 2015, the Division filed its Response to Motion to Dismiss by the ER Respondents.

13 The Division argued that jurisdiction was proper because they are seeking to enforce anti-fraud

14 provisions of the Securities Act. The Division citedS E. C. v. Levine,671 F. Supp. 2d 14, 28-29 (D.D.C.

15 2009), as precedent for finding securities fraud in an investment promoter's non-disclosure of acting

16 as an unlicensed escrow agent. The Division further asserted that the failure of the ER Respondents to

17 disclose their acting as an unlicensed escrow business constituted a material omission.

18 On June 30, 2015, the ER Respondents filed their Reply in Support of Motion to Dismiss. The

19 ER Respondents argued that Levine is non-controlling authority and factually distinguishable. The ER

20 Respondents further contended that materiality is a legal conclusion and that the Division has failed to

21 set forth factual allegations to support its theory.

22 On July 2, 2015, the Division filed a Motion for Order Requiring Respondent Concordia to file

23 an Amended Answer that Complies with A.A.C. R14-4-305. The Division contended that Concordia's

24 June 8, 2015 Answer failed to specifically admit or deny several of the allegations made in the

25 Amended Notice.

26 On July 6, 2015, Respondent Concordia filed a Stipulated Motion to Extend Time to Exchange

27 Supplemental List of Witnesses and Exhibits ("Stipulated Motion"). The Stipulated Motion stated that

28 counsel for the Division and counsel for the Respondents had conferred and agreed to extend the time
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1 to exchange their Supplemental List of Witnesses and Exhibits to July 15, 2015.

2 On July 7, 2015, by Procedural Order, the ER Respondents' June 8, 2015 Motion to Dismiss

3 was denied because the Commission has jurisdiction over an allegation of fraud in connection with the

4 offer or sale of securities and the ER Respondents failed to establish that the Division would not be

5 entitled to relief under any state of facts susceptible of proof as to that portion of the Amended Notice

6 for which dismissal was sought.

7 On July 15, 2015, the ER Respondents filed a Notice of Service of Updated List of Witnesses

8 and Exhibits.

9 Also on July 15, 2015, Respondent Concordia filed a Motion for Settlement Conference.

10 Respondent Concordia asserted its belief that the allegations against it could be resolved short of

l l proceeding with a hearing.

12 Also on July 15, 2015, the Division filed a Motion for Leave to Present Telephonic Testimony.

13 The Division contended that good cause existed to allow the use of telephonic testimony at the hearing

14 as eleven of its witnesses were located in Tucson, Lake Havasu City, or outside Arizona. The Division

15 contended that telephonic testimony is permitted under the Commission's Rules of Practice and

16 Procedure and its use would not abridge the Respondents' due process rights.

17 On July 16, 2015, a telephonic procedural conference was held as scheduled. The parties

18 appeared through counsel. The ER Respondents provided a status report on their pending Motion to

19 Stay filed with the Arizona Court of Appeals. The parties discussed the merits of holding a settlement

20 conference and agreed upon a date. The parties discussed the Division's Motion for Leave to Present

21 Telephonic Testimony and a schedule was set for responses to the motion. Respondent Concordia

22 stated its intent to file an amended answer.

23 Also on July 16, 20]5, by Procedural Order, Respondent Concordia's Motion for Settlement

24 Conference was granted. The Division's Motion for an Order Requiring Respondent Concordia to file

25 an Amended Answer was also granted. A settlement conference was set for July 23, 2015. Filing dates

26 were scheduled for Concordia's Amended Answer and for motions regarding requests for telephonic

27 testimony at the hearing.

28 On July 17, 2015, Respondent Concordia filed an Amended Answer to Amended Notice of
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l l

1 Opportunity for Hearing Regarding Proposed Order to Cease and Desist, Order for Restitution, Order

2 for Administrative Penalties, and Order for Other Affirmative Action ("Concordia's Amended

3 Answer").

4 On July 20, 2015, the ER Respondents filed a Motion to Allow Telephonic Testimony of

5 Witnesses. The ER Respondents requested that 67 of their listed witnesses be permitted to testify

6 telephonically as these witnesses live outside of the Phoenix area.

7 Also on July 20, 2015, the ER Respondents filed a Response to the Division's Motion for Leave

8 to Present Telephonic Testimony. The ER Respondents stated no objection to the telephonic testimony

9 of the Division's investor witnesses and no objection to the Division's witness from the California

10 Department of Business Oversight, who would be testifying to only the authentication of documents.

The ER Respondents specifically objected to the telephonic testimony of A. Craig Mason, Jr., a non-

12 investor expected to be subject to "substantial" cross-examination.

On July 21, 2015, Respondent Concordia filed its Response to the Division's Motion for Leave

l

13

14 to Present Telephonic Testimony, stating no objection to the motion.

Also on July 21 , 2015, Respondent Concordia Filed an Updated List of Witnesses and Exhibits.15

16 On July 23, 2015, a settlement conference was held.

17 On July 24, 2015, the Division filed its Response/Non-Opposition to the ER Respondents'

18 Motion to Allow Telephonic Testimony of Witnesses, and Reply in Support of Motion for Leave to

19 Present Telephonic Testimony. The Division contended that: good cause existed to allow the out-of-

20 state Mr. Mason to testify telephonically, the Commission could not subpoena him under A.A.C. R14-

21 3-109(O), it would be cost prohibitive to bring him in for an anticipated direct testimony of less than

22 fifteen minutes, and permitting him to testify telephonically comported with procedural due process.

23 On July 27, 2015, by Procedural Order, the Division's Motion for Leave to Present Telephonic

24 Testimony and the ER Respondents' Motion to Allow Telephonic Testimony of Witnesses were

25 granted. A telephonic procedural conference was scheduled to commence on July 29, 2015.

26 Also on July 27, 2015, the ER Respondents filed a Motion in Limine Number One: Objection

27 to Proposed Exhibits S-l76(a) and S-l76(b), a Motion in Limine Number Two: Objection to Proposed

28 Exhibit S~l77, a Request for Public Broadcast of the Hearing, and a Motion for Clarification.
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l On July 28, 2015, the Division filed a Response to Motion for Settlement Conference and

2 Objection to Counsel's Unannounced Departure from Settlement Conference.

3 Also on July 28, 2015, the ER Respondents filed a Notice of Court of Appeals Order Staying

4 Proceedings in this Docket. The ER Respondents included a copy of the Order Granting Stay of

5 Administrative Hearing Pending Appeal, filed July 28, 2015, in Court of Appeals Division One No. l

6 CA-CV 15-0340 (Maricopa County Superior Court No. LC2014-000415-001).

7 On July 29, 2015, by Procedural Order, the stay of administrative proceedings ordered by the

8 Arizona Court of Appeals was acknowledged. The telephonic procedural conference, scheduled to

9 commence on July 29, 2015, and the hearing, scheduled to commence on August 5, 2015, were both

10 vacated. The parties were ordered to file a joint written report regarding the status of the proceedings

1 l in Court of Appeals Division One No. 1 CA-CV 15-0340 on November 2, 2015, and every ninety days

12 thereafter. The parties were further ordered to file a joint status report within five days upon a change

13 in status of the stay or a disposition of the appeal having been made by the Court of Appeals.

14 On November 2, 2015, the parties filed a Joint Status Report regarding the Status of the

15 Proceedings in the Arizona Court of Appeals. The parties asserted that the appeal filed by Mr. Bersch

16 and Mr. and Mrs. Wanzek of the entry of final judgment entered in Maricopa County Superior Court

17 No. LC2014-0004 l5-001 had been fully briefed and that the parties had requested oral argument before

18 the Arizona Court of Appeals.

19 On February 1, 2016, the parties filed a Second Joint Status Report regarding the Status of the

20 Proceedings in the Arizona Court of Appeals. The parties asserted that the Arizona Court of Appeals

21 had granted the requests for oral argument but no date had been scheduled. The parties also asserted

22 further briefs were submitted to the Arizona Court of Appeals after the Arizona Attorney General was

23 permitted to file a brief as Amicus Curiae.

24 On April 29, 2016, the parties filed a Third Joint Status Report regarding the Status of the

25 Proceedings in the Arizona Court of Appeals. The parties stated that the matter had been fully briefed

26 and oral argument set for May 10, 2016.

27 On June 3, 2016, the Division filed a Notice of Lodging of Court of Appeals Decision. The

28 Division asserted that the Arizona Court of Appeals decision affirmed the judgment of the Superior
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1 Court and vacated the Court of Appeals' stay of the proceedings.

2 Also on June 3, 2016, the Division filed a Motion for Status Conference to Schedule Hearing.

3 The Division contended that since the Arizona Court of Appeals has vacated its stay of these

4 proceedings, the proceedings should promptly resume.

5 On June 13, 2016, by Procedural Order, a status conference was scheduled to commence on

6 June 29, 2016.

7 On June 29, 2016, the status conference was held as scheduled. The parties appeared through

8 counsel. The scheduling of a hearing date was discussed. Also discussed were the status of pending

9 motions filed by the ER Respondents. Counsel for the ER Respondents acknowledged that the July

10 27, 2015 Motion for Clarification no longer needed to be addressed due to the prior stay of these

l l proceedings. The Administrative Law Judge stated that the July 27, 2015 Request for Public Broadcast

12 of the Hearing could not be acted upon as decisions regarding broadcasting are beyond the scope of his

13 authority. A deadline date for the Division to respond to the two July 27, 2015 motions in limine was

14 discussed. Counsel for the ER Respondents stated his intent to file a petition for review of the

15 Memorandum Decision in Arizona Court of Appeals Division One No. l CA-CV 15-0340.

16 On June 30, 2016, by Procedural Order, a hearing was scheduled to commence on November

17 28, 2016.

18 On August l , 2016, the Division filed its Response to Motion in Limine Number One: Objection

19 to Proposed Exhibit l76(a) and Exhibit 176(b), and its Response to Motion in Limine Number Two:

20 Objection to Proposed Exhibit 177.

21 On August 12, 2016, the ER Respondents filed a Reply in Support of Motion in Limine Number

22 One and a Reply in Support of Motion in Limine Number Two.

23 On September 7, 2016, the ER Respondents filed a Motion to Continue Hearing. The ER

24 Respondents contended that this matter was more suitable for postponing rather than another matter

25 involving counsel for the Division.

26 On September 12, 2016, by Procedural Order, the ER Respondents' Motion in Limine Number

27 One: Objection to Proposed Exhibits S-l76(a) and S-176(b) was denied. Further, the ER Respondents'

28 Motion in Limine Number Two: Objection to Proposed Exhibit S-177 was taken under advisement. In
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1 addition, due to a change in the date of the Commission's November Open Meeting, the hearing was

2 scheduled to commence on November 30, 2016.

3 On September 20, 2016, the Division filed its Response to the ER Respondents' Motion to

4 Continue Hearing. The Division contended that good cause, pursuant to A.A.C. R14-3-l09(Q), had

i

5 not been established to continue the hearing.

Also on September 20, 2016, the Division filed a Consent to Email Service.

On September 21, 2016, a Procedural Order was issued regarding the Division's Consent to

l

1

l

6

7

8 Email Service.

On September 22, 2016, by Procedural Order, the ER Respondents ' Motion to Continue

l

1

9

10 Hearing was denied.

11 On September 26, 2016, Respondent Concordia filed a Stipulation to Extend the September 29,

12 2016 Deadline for Final Exchange of Witness Lists and Exhibits from September 29, 2016, to October

13 28, 2016. Concordia stated that the parties stipulated to the extension and good cause existed as

14 Concordia's accountant was in the process of gathering exhibits but could not proceed due to having

l
l

l

l

l l

15 given birth on September 22, 2016.

16 On September 28, 2016, the ER Respondents filed a Consent to Email Service.

17 On September 30, 2016, a Procedural Order was issued approving the ER Respondents'

18 Consent to Email Service.

19 Also on September 30, 2016, by Procedural Order, an extension of the September 29, 2016

20 deadline for the exchange of supplemental or amended copies of witness lists and additional exhibits

21 was granted to October 28, 2016.

22 On October 31, 2016, Paul J. Roshka, Jr. and Craig M. Waugh of Polsinelli PC filed an

23 Application for Withdrawal of Counsel for ER Respondents ("Application to Withdraw"). Pursuant to

24 A.A.C. R14-3-l04(E), Mr. Roshka and Mr. Waugh applied to withdraw as counsel for the ER

25 Respondents, who would continue to be represented by Timothy J. Sabo of Snell & Wilmer, L.L.P.

26 Also on October 31, 2016, Respondent Concordia filed a Motion to Dismiss Requested Relief

27 of Restitution and Administrative Penalties ("Motion to Dismiss Requested Relief").

28 On November 3, 2016, a Procedural Order was issued granting the Application for Withdrawal
l
l
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1 of Counsel for ER Respondents filed by Paul J. Roshka, Jr. and Craig M. Waugh of Polsinelli PC.

2 On November 14, 2016, the Division filed a Response to Concordia's Motion to Dismiss

3 Requested Relief of Restitution and Administrative Penalties.

4 On November 16, 2016, by Procedural Order, a telephonic procedural conference was

5 scheduled for November 18, 2016.

6 On November 16, 2016, the Division filed a Notice of Lodging Order from Arizona Supreme

7 Court Denying Motion to Stay Administrative Hearing.

8 On November 18, 2016, the telephonic procedural conference was held as scheduled. The

9 parties appeared through counsel. Discussion was held regarding procedural issues and the hearing

10 schedule in light of the Petition for Review, from Court of Appeals Division One No. 1 CA-CV 15-

l1 0340, appearing on the Arizona Supreme Court's calendar for December 13, 2016, and activities at the

12 Commission that may affect the scheduled hearing dates. Modification of the hearing schedule was

13 found to be necessary.

14 On November 18, 2016, by Procedural Order, the hearing dates were modified.

15 On November 18, 2016, Respondent Concordia filed a Notice Regarding Scheduling Conflict

16 from December 27-30, 2016. Concordia requested that no hearing dates be scheduled from December

17 27-30, 2016, as Concordia's out of state representatives would not be available.

18 On November 23, 2016, Respondent Concordia filed a Reply in Support of Motion to Dismiss

19 Requested Relief of Restitution and Administrative Penalties.

20 On November 28, 2016, by Procedural Order, Concordia's Motion to Dismiss Requested Relief

21 of Restitution and Administrative Penalties was denied.

22 On November 30, 2016, a full public hearing was commenced before a duly authorized

23 Administrative Law Judge of the Commission at its offices in Phoenix, Arizona. The parties appeared

24 through counsel. The hearing continued for 13 additional days, concluding on December 23, 2016. At

25 the conclusion of the hearing, the matter was taken under advisement pending the submission of closing

26 briefs and a Recommended Opinion and Order.

27 On December 2, 2016, the Division and the Respondents filed a Stipulation for Admission of

28 Certain Securities Division Exhibits.
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1 On December 9, 20 16, the Division and the Respondents filed a Stipulation to Facts Concerning

2 Certain Securities Division Exhibits. Also on December 9, 2016, the Division filed a Notice of Arizona

3 Addresses Listed on Sales Contract Exhibits.

4 On April 13, 2017, the Securities Division filed its Opening Post-Hearing Brief.

5 On May 12, 2017, Concordia filed a Stipulation to Extend the Time for Respondents to File

6 Their Answering Brief and the Division to File Its Reply Brief ("May 12, 2017 Stipulation"). Pursuant

7 to the May 12, 2017 Stipulation, the parties agreed to a fourteen-day extension for the Respondents to

8 file their Answering Brief and a corresponding fourteen-day extension for the Division to file its Reply

9 Brief

10 On May 16, 2017, by Procedural Order, the May 12, 2017 Stipulation was granted.

l l On June 9, 2017, the ER Respondents filed a Stipulation ("June 9, 2017 Stipulation"). Pursuant

12 to the June 9, 2017 Stipulation, the parties agreed that the Respondents may file their Answering Briefs

13 on June 16, 2017. The June 9, 2017 Stipulation did not extend the filing deadline for the Division to

14 file its Reply Brief.

15 On June 12, 2017, by Procedural Order, the ER Respondents' June 9, 2017 Stipulation to extend

16 the Respondents' deadline to file their Answering Briefs to June 16, 2017, was granted.

17 On June 16, 2017, Concordia filed its Answering Brief to Securities Division's Opening Post-

18 Hearing Brief.

19 Also on June 16, 2017, the ER Respondents filed their Answering Brief

20 On June 19, 2017, Concordia filed a Joinder to the Answering Brief filed by the ER

21 Respondents ("Concordia's Joinder"). Specifically, Concordia gave notice of its joinder in sections I

22 through VI, VIII, IX, XII(A) and XII(D) of the Answering Brief filed by the ER Respondents.

23 On July 26, 2017, the Division filed a Stipulation Regarding Post-Hearing Reply Brief Due

24 Date ("July 26, 2017 Stipulation"). Pursuant to the July 26, 2017 Stipulation, the parties stipulated that

25 the Division may file its Post-Hearing Reply Brief on or before August 15, 2017.

26 On July 27, 2017, by Procedural Order, the July 26, 2017 Stipulation was granted.

27 On August 15, 2017, the Division filed its Post-Hearing Reply Brief

28 On January 12, 2018, Concordia filed notice of the death of Ken Crowder.
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On August l, 2018, counsel for the ER Respondents filed notice of the death of David Wanzek.

On October 25, 2018, Repondents ER Financial, Mr. Bersch, and Ms. Wanzek filed Notice of

Substitution of Counsel.

On October 26, 2018, the Division, ER Financial, Mr. Bersch, and Ms. Wanzek filed a

** * * ** ** * 8

DISCUSSION
I. Brief Summa

approved by a third party insurer; 4) the

l

2

3

4

5 Stipulated Motion to Substitute Linda Wanzek, in Her Capacity as the Putative Personal Representative

6 of the Estate of David Wanzek, in place of the Late Respondent David Wanzek.

7 On October 30, 2018, by Procedural Order, Linda Wanzek, as the putative personal

8 representative of the Estate of David Wanzek, was substituted in place of the late Respondent David

9 Wanzek

10

l l

12

13 This is an enforcement action brought against Respondents Concordia Financing Company,

14 Ltd., ER Financial and Advisory Services, LLC, Lance Michael Bersch, and David John Wanzek for

15 alleged violations of the Arizona Securities Act. The Division alleges that the Respondents offered or

16 sold unregistered securities, while not registered as dealers or salesmen, in violation of A.R.S. §§44-

17 1841 and 44-1842. Specifically, the Division alleges violations committed by Concordia through the

lg sale of seven promissory notes and 132 investment contracts, each consisting of a Servicing Agreement

19 and a Custodial Agreement. The Division alleges violations against ER Financial for having sold the

20 132 investment contracts. Mr. Bersch and Mr. Wanzek are alleged to be control persons of ER

21 Financial with Mr. Bersch personally responsible for 63 of the sales and Mr. Wanzek responsible for

22 53.

23 The Division further alleges fraud, in violation of A.R.S. §44-l99l(A), against ER Financial,

24 Mr. Borsch, and Mr. Wanzek for making false statements of fact that: 1) ER Financial was Concordia's

25 "Investor Relations Office," 2) investments in Concordia would be liquid or the investor could get

26 investment funds back, 3) Concordia's investments were

27 Concordia investments were low risk and provided safety of principal; and 5) they monitored

28 Concordia's financial position. The Division also alleges fraud against ER Financial, Mr. Bersch, and
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l Mr. Wanzek for failure to disclose that: 1) they would receive a finder's fee if an offeree invested; 2)

2 they were acting as unlicensed escrow agents and an unlicensed escrow business through their duties

3 as Custodian; and 3) Concordia suffered losses and was in a poor financial condition since 2006.

4 Respondent Spouse, Linda Wanzek, is joined in this action solely for the purpose of determining

5 the liability of the marital community. Following the death of Mr. Wanzek, Linda Wanzek has been

6 substituted in his place as the putative personal representative of the estate of Mr. Wanzek.

7 The Division requests that the Respondents be ordered to pay restitution to 59 investors in a

8 total amount of over $2.6 million. The Division further requests the issuance of a cease and desist

II. T es t imo n y

9 order against the Respondents and administrative penalties.

10 The Respondents contend that the Concordia investments were not securities or, alternatively,

l l were exempt from registration requirements. The Respondents raise numerous defenses, which they

12 argue require the dismissal of some or all of the Division's allegations, including: 1) the action should

13 be barred by the application of a statute of limitations or lakes; 2) the Respondents were entitled to a

14 jury trial, and 3) the Respondents were entitled to civil discovery and their due process was violated in

15 the Division's presentation of exhibits and witnesses. The Respondents further argue that, if violations

16 are found against them, the Commission should not order restitution or administrative penalties.

17

18

Mr. Crowder testified that he joined Concordia in September 1999, at a $35,000 salary with no

Christopher Kenneth Crowder

19 Mr. Crowder testified that Concordia was founded in 1994 by his father, Kenneth Crowder, and

20 incorporated in Califomia.l Concordia's office was located in Ontario, California from 1999 through

21 2008.2 From 1994 to 2008, Concordia was in the business of purchasing contracts for the sale of used

22 big rig trucks ("Conditional Sales Contracts" or "Contracts").3 Dealers would finance all or part of a

23 truck sale and then, if interested, Concordia would purchase the Conditional Sales Contracts from the

24 dealership.4

25

26

27

28

I Tr. at 66, 70, 540, 774-775.
2 Tr. at 91 .
31}.aI70.

4 Tr. at 7 I .
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21

title or responsibilities other than learning the business.5' In 2000, Mr. Crowder was appointed secretary

of Concordia's Board of Directors and he became a member of the board on February 2, 2004, joining

the other board members, Mr. Wanzek, Mr. Bersch and Kenneth Crowder.6 As he learned the business,

Mr. Crowder became more involved, eventually being promoted to vice president on May 9, 2002, in

which capacity he oversaw operations including underwriting, collections and insurance.7 Mr.

Crowder testified that he has been president of Concordia since 2006, and started with a salary of

$175,000.8 Neither Mr. Crowder nor Concordia are registered as securities salesmen or broker/dealers

in any state.9

Initially, Concordia's purchases were funded by Kenneth Crowder and his business partner.I0

By September 1999, Concordia was receiving investor money and, by the time Mr. Crowder became

president, approximately 90-95% of the Conditional Sales Contracts purchased by the company were

funded by investor money.'! Mr. Crowder testified that Concordia conducted due diligence before

purchasing truck financing contracts from a dealer, including running a credit check, getting an

Experian report and considering the particular circumstances of the truck driver to determine whether

he could make payments." Mr. Crowder testified that credit checks were important to guard against

too many truck drivers who might default on their loan and that a credit check was conducted on every

truck driver." The truck drivers were typically first time owner/operators with bad credit who were

the second or third buyers of the big rig.l4 The trucks served as collateral on the loan.'5 Mr. Crowder

testified that it was potentially more difficult to repossess the trucks, as opposed to a used car purchased

by a consumer, because the trucks would travel all over the country. 16 Defaulting truckers themselves

could move around a lot, making it cost prohibitive to pursue them to attempt to garnish their wages."

22

23

2 4 9

25
i

i26

27

28

5 Tr. at 66-67, 538~539,774, 848-849.
6 Tr. at 69, 850-85, Exh. C-7 at C000084.
7 Tr. at 67-68, 106-107, 775, 853-854, Exh. C-7 at C00082.
8 Tr. at 68,93, 539, 623, l 147.
9 Tr. at 69.
!° Tr. at 7 I .
" Tr. at 72-73.
12 Tr. at 73.
13Tr. at I IS-I 17, 132.
14 Tr. at 146.
15 Tr. al 147.
16 Tr. at 148.
17 Tr. at 149-150.
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l The trick drivers typically paid 30% interest under the Conditional Sales Contracts while

2 Concordia paid investors between 10-12%, with Concordia making money, in part, from the difference

3 between the interest it brought in versus the interest paid out.'8 Mr. Crowder testified that Concordia's

4 ability to make interest payments depended upon its ability to collect on the Conditional Sales

5 Contracts.!9 Too many defaults by truck drivers would result in Concordia being unable to make

6 interest payments to investors, which is what happened by February 2009.20 After the First Amendment

7 to the Servicing Agreements went into effect, Concordia paid investors principal rather than interest,

8 but these payments were also dependent upon the company's ability to collect on the truck loans.2l

9 Mr. Crowder testified that Linda Wanzek is his cousin and that he knows Mr. Bersch through

10 Linda's husband, David Wanzek." Mr. Crowder testified that he knew ER Financial to be an entity

created by Mr. Wanzek and Mr. Bersch." Mr. Bersch and Mr. Wanzek were Custodians for Servicing

Agreements that Concordia offered to investors." Mr. Bersch and Mr. Wanzek were also on

Concordia's Board of Directors until they resigned sometime between 2004 to 2006.25

To raise capital to purchase Conditional Sales Contracts, Concordia initially issued promissory

notes, then Sale of Contracts and Servicing Agreements ("Servicing Agreements").2° Mr. Crowder

testified that, to his knowledge, all Servicing Agreements were accompanied by Custodial

Agreements." Mr. Crowder testified that the primary reason for the Custodian was to maintain titles

that were assigned to the individual investor accounts." According to Mr. Crowder, having a

Custodian maintain the titles let Concordia get the titles back quickly for repossessions or insurance

cases, let truckers get the titles quickly when they completed payments, and let the investors have

access to their titles."

l l

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

18 Tr. at 147.
19 Tr. al 116-117, 867.
20 Tr .  a t  115-116.

21T r . at  116- 117.

22 Tr. at 73-74.

23 Tr. at 74.
24 Tr. at 75-76.

23 Tr. at 76-77.

26 Tr. at 77, 89 .

27 Tr. at 77, 89 .

2811.at90.

2'1T.at90.
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l

2 Note Holder

3 l . FISSERV ISS & CO, FBO: Robert F. Edmonds

4 2. Lincoln Trust Co. Custodian FBO: Robert F. Edmonds

l

l

l

Interest

10%30

10%3l

12%"

10%"

10%34

l2%35

12%36

cordia:

D42

2/28/2007

1/10/2005

9/16/2002

11/6/2006

11/6/2006

5/7/2005

3/7/200 l

1a.37 Mr. Crowder testified

Mr. Crowder identified seven promissory notes issued by Con

Amount

$42,000

$208,000

5 3. John Santy $100,000

6 4. Fiserv ISS & Co TTEE, FBO: Jack W. Guest $225,000

7 5. Fiserv ISS & Co TTEE, FBO: Gary P. Kollars $53,109

8 6. Lincoln Trust c/o Bonnie Ferris Spence $200,000

9 7. Lincoln Trust Co. Custodian FBO:Bonnie Ferris Spence $200,000

Mr. Crowder signed these promissory notes on behalf of Concord

i

l

l

10

l l that it was Concordia's regular business practice to deposit the proceeds from these promissory notes

12 in Concordia's bank account at Chino Commercial Bank, or the bank that Concordia used prior to

13 Chino Commercial Bank, and use the proceeds to purchase Conditional Sales Contracts."

14 Mr. Crowder testified that Concordia initially found investors to purchase Servicing

15 Agreements and Custodial Agreements by contacting friends and family, then through the efforts of

16 Mr. Wanzek and Mr. Bersch.39 Mr. Crowder testified that he did not supervise Mr. Bersch, Mr. Wanzek

17 or ER Financial in how they marketed Concordia's investments, and he was not aware of anyone else

18 from Concordia supervising them.40 Mr. Crowder testified that neither he nor anyone else at Concordia

19 asked what Mr. Bersch, Mr. Wanzek and ER Financial told investors, and Mr. Crowder admitted that

20 he did not have an interest in knowing what they told investors.4' Mr. Crowder did not approve

21 documents used to market Concordia investments." Mr. Crowder testified that by the time he started

2 2 l

23

24
1
l

25

26

27

28

30 Tr. at 78, Exh. S-35e.
31Tr . at  79-817 Exh. S-35f.
32Tr. at 82-83, Exh. S-87e.
33 Tr. at 83-84, Exh. S-l03a.
34 Tr. at 84-85, Exh. Sl05a.
35Tr. at 86-87, Exh. S-1 15f.
36 Tr. at 87-89, Exh. S-I l 5e.
37 Tr. at 78, 80, 82, 83-84, 85, 86, 87, Exh. s-35¢, S-351i
3s Tr. at 79, 81, 83, 84, 85, 87, 88-89.
39Tr. as 90-91.
40 Tr. an 92-93, 129-130.
41 Tr. at 93.
42 Tr. at 104-109, Exhs. S-13h, S-l 10f; S-1 log, S-l 10h, S-193.
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i

i

i

l

1
1

1
i

l working for Concordia, the Servicing Agreement and Custodial Agreement forms were already in place

2 and he had no reason to distrust the sales process or to be suspicious of what was being told to

3 investors."

4 Concordia provided blank copies of Servicing Agreements and Custodial Agreements to Mr.

5 Bersch.44 Concordia would receive signed Servicing Agreements and Custodial Agreements from the

6 Custodian along with investors' checks, which would be deposited in Concordia's bank account at

7 Chino Commercial Bank or the predecessor bank used by Concordia.45 An investor's money was

8 segregated in Concordia's software, but at the bank it was comingled in one account with money from

9 other investors and Concordia's own moneys, including proceeds from insurance claims, sales of

10 repossessions and loan payments from track drivers on Conditional Sales Contracts.4° Mr. Crowder

l 1 testified that Concordia was profitable in some years and those profits were mixed with investors' funds

12 in the bank account." Mr. Crowder testif ied that while money went into a common bank account,

13 Concordia maintained separate account records for each investor.48 Concordia used money in the bank

14 account to buy Conditional Sales Contracts and pay interest to investors, after moving it to a second

15 bank account that was used for accounts payable.49 Mr. Crowder testified that Concordia did nothing

16 to determine an investor's financial status and the company did not use any documents to determine

17 whether an investor was an accredited investor.5°

18 Concordia would pledge truck titles to a particular investor by assigning them in Concordia's

19 software and sending a copy of the Conditional Sales Contract and truck title to the Custodian."

20 Concordia serviced the contracts and made collections on behalf of the investors, who would receive a

21 monthly check unless they reinvested those funds, dong with a monthly letter stating how much of

22 their investment was pledged with contracts and categorized for reinvestment and the amount not

23

24

25

26

27

28

43 Tr. at 856-857.

44 Tr. at 95.
45 Tr. at 96, 98, 130, 930.
46Tr. at 98-100, 130.
47 Tr. at 101-102.
48 Tr. at 777, 1870-1871.
49Tr . at 100, 130-131.
50 Tr. at 96-98.
51 Tr. as 102, 930.
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l covered by the sum of contracts.52 Concordia was the lienholder, but the titles were assigned so that

2 investors could request the titles from the Custodian and collect on their own at any time without

3 Concordia being able to stop them.53 A Schedule A, kept by the Custodian, listed each individual

4 Conditional Sales Contract assigned to a particular Servicing Agreement.54 Mr. Crowder testified that

5 Mr. Bersch and Mr. Wanzek were aware of the process by which investors could take their titles and

6 collect on their own.55 Mr. Crowder testified that this was not a liquid process as an investor could not

7 get his or her money back quickly.5' Mr. Crowder testified that he could not recall there ever being an

8 instance where an investor demanded and received a truck title." Investors had no control over which

9 Conditional Sales Contracts and titles were assigned to them." Under the Servicing Agreements and

10 Custodial Agreements, investors had no authority to direct Concordia's servicing of the truck financing

l l contracts.59 Mr. Crowder testified that Concordia investors could end the Custodial Agreement and

12 become their own collectors.6° However, under the terms of the Servicing Agreement, unless

13 Concordia defaulted or gave Witten permission, which it could decline for any reason, an investor

14 could not service his or her own contracts." In the event of a default by Concordia, an investor would

15 have needed to obtain the title, gone to the Motor Vehicles Department to be inserted as lienholder on

16 the title, contact the trucker and convince him or her to begin paying the investor rather than Concordia,

17 a process that Mr. Crowder conceded would not be liquid in the investor's attempts to recoup the

18 investment.62 Mr. Crower also conceded that it would not be a liquid investment if an investor could

19 not find a buyer and Concordia refused to buy the investor out.68' At an examination under oath, Mr.

20 Crowder testified that the Servicing Agreements were not liquid investments, nor did Concordia intend

21 them to be as Concordia needed the investment funds to purchase truck contracts, service the

22

23

24

25

26

27

28

52 Tr. at 104, 930.
ss Tr. at 103-104, 121.
54 Tr. at 931.
55 Tr. at 162, Exh. S-I 80 at 70-71 .

56Tr. at 162-163.
"Tr. at 119-120, 124-125, 931.
38 Tr. at 103.
59Tr. at 103-104.
60Tr. at 869.
61 Tr. at 134-136,See, e.g., Exh. S-l2a at  §6.3.

62 Tr. at 136-138, 869-870.
63 Tr. at 145.
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I

l

l

1

I
l

I

l

l

1

l agreements, and pay for overhead.°4 Mr. Crowder testified that before 2008, investors were always

2 able to get their money back when they asked for it and he could not recall an instance where Concordia

3 ever enforced the five percent withholding pursuant to Section 7.1 of the Servicing Agreements."

4 Mr. Crowder testified that Concordia's payments to investors were made regardless of whether

5 the assigned truck contract defaulted.*"6 Mr. Crowder further testified that custodial fees did not depend

6 on whether truckers paid or defaulted on the underlying truck contracts.67 Prior to 2009, monthly

7 interest payments were made to investors based upon the rate stated in the Servicing Agreement,

8 regardless of whether the underlying truck sales contracts were performing." Mr. Crowder testif ied

9 that when assigned truck contracts were not performing, Concordia paid investors from its own profits

10 from performing truck contracts."

l l At an examination under oath, Mr. Crowder testified that since 2002, Concordia's regular

12 business practice was to send company financial information to Mr. Bersch or Mr. Wanzek at least at

13 year's end.70

14 Mr. Crowder testified that Concordia's statement of earnings for the year ending December 3 l ,

15 2006, reported a net loss of approximately $838,000.71 Regarding the statement of earnings, Mr.

16 Crowder testified that: Concordia's financials showed growth from 2005 to 2006, the $838,000 loss

17 included many one-time expenses, Concordia increased its cash reserves to cover losses with money

18 that could have instead been disbursed and reported as income, Concordia reinvested accrued interest

19 that could have instead been disbursed and reported as income; and looking only at a profit and loss

20 statement does not present a full financial picture for a company or present relevant market events."

21 Mr. Crowder testified that 2007 was "flat" and "rocky" for Concordia and for the eighteen months from

22 the second half of 2007 through 2008 Concordia suffered heavy losses as trucker defaults increased."

23

24

25

26

27

28

64 Tr . at 158-159, Exh. S-165 at 70-71.
65 Tr. at 776.
66 Tr. at 167-168.
67 Tr. at 168.
68 Tr. at 168-169.
69 Tr. al 170-172.
70Tr. at 174-175, 185, Exh. S-180 at 50.
71Tr. at 176, 180; Exh. S-4g at ACC000524.
72Tr. at 543, 882-889, Exh. ER-2 at C0000122, C0000124.
73Tr. at 179-182, 544.
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l A preliminary and unaudited statement ofeamings showed that Concordia suffered a loss of$ I ,055,45 l

2 for the fiscal year ending December 31, 2007.74 Mr. Crowder testified that an eaming statement is less

3 information than one would have from a full f inancial statement.75 Mr. Crowder testif ied that, to his

4 knowledge, the million dollar loss in 2007 was not disclosed by Concordia to investors who invested

5 in 2008, and he did not know if this information was disclosed by Mr. Bersch or Mr. Wanzek.76 In

6 2007, Concordia acquired between $lM to $2M in Conditional Sales Contracts, with close to that

7 amount in 2008.77 Starting in about 2004, Concordia would limit the intake of new investments to

8 periodic windows of opportunity, by which Mr. Bersch and Mr. Wanzek would abide." Mr. Crowder

9 testified that Concordia stopped taking new investments completely in 2008.79 Mr. Crowder testified

10 that he communicated to Mr. Bersch and Mr. Wanzek that Concordia was in financial trouble in 2008,

l l and the company would take no more investors.80 Mr. Crowder testified that on May 6, 2009, he sent

12 a letter to all of Concordia's investors stating that the company had been "in a good position back in

13 December of2006."8!

14 Mr. Crowder testified that after becoming president, he planned to change the direction of the

15 company to bring in institutional investors, through mezzanine loans, as an alternative to the Servicing

16 Agreements." Mr. Crowder testified that Concordia engaged Pacific Financial to help locate

17 institutional investors and the plan for Concordia in 2006 was expansion, with the company leasing

18 new office space in the expectation of growth." An August 10, 2006 letter to investors referenced this

19 f inancing plan and stated that Concordia's "profits are growing."8" Mr. Crowder testif ied that one of

20 these institutional groups, Fortress Investment Group ("Fortress"), did due diligence towards a deal

21 and made a soft offer, but in 2008, Concordia chose to disengage from the deal because of changes in

22

23

24

25

26

27

28

74 Tr .  a t  1873- 1874,  E xh.  E R - 2 a t  C 000134.

75 Tr .  at  1894.

76 Tr .  at  1874.

77T?.at544-545.

'"1w.arl77-178.

79 Tr .  at  176-177,  179,  1886.

'°1T.atI85-186.

BlTr.at 182-183, l86~187, Exhs. S-Zi, S-l9l.
szTr. at 545-546, 858.
83 Tr. at 858, 883884.
"'1w.a¢547,Exh.s-zg.
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1 the market.85 Mr. Crowder testified that Concordia continued to accept investor money through ER

2 Financial from 2006 through 2008.86 Mr. Crowder testified that Concordia would not have provided a

3 statement of earnings to investors." Mr. Crowder testi f ied that in 2008 Concordia was seeing

4 "extremely large amounts of defaults, compounded by both the increase in diesel prices and the global

5 economy starting to drop."88 Mr. Crowder testified that difficulties continued through 2008 and he was

6 very  concerned when he re turned a f te r  be ing away  f rom the  company  f rom Augus t  through

7 September." Mr. Crowder testified that in 2008, the role of Pacific Financial changed to a focus of

8 crisis management assistance with the goal of maximizing the return for investors.9°

9 Concordia continued to take in new investors in 2007 and 2008. On January 19, 2007, the

10 Lorraine Gayle Revocable Trust, with James Gayle and Lynn Caputo named as trustees, invested

l l $100,000 in a Servicing Agreement.9] A subsequent Second Amendment to Servicing Agreement

12 regarding James Gayle, executed December 1, 2011, references a February 2, 2007 Servicing

13 Agreement and reduces the investment from $71,732.68 to $16,732.68 after cancelling 55% of the

14 balance as bad debt.92 On February 28, 2007, Robert F. Edmonds invested $42,000 with Concordia in

15 a promissory note." On April 1, 2008, Theresa and Steven Patricola invested $100,000 in a Servicing

16 Agreement.94 Mr. Crowder testi f ied that Concordia accepted a check for another $50,000 from

17 investors Mr. and Mrs. Patricola in November 2008, but the person who received the check was

18 terminated the day after and Mr. Crowder was unaware that Concordia had accepted this payment until

19 approximately one month before the hearing." On April 15, 2008, the Wagner Living Trust invested

20

21

22

23

24

25

26

27

28

x51w.ar546-548.859.

861w.aI548-549.

871Y.at 55I.

°°1w.ar553.

891?.at553-554.

90 Tr. at 890.
91 Tr. at 556, Exh. S-27a.
921T.at556-557,Exh.S-28a
93 Tr. at 557, Exh, S-35e. The testimony elicited at hearing from Mr. Crowder indicates that Robert F. Edmonds also made
a $208,000 investment in 2007. Tr. at 556. However, Mr. Crowder stated that he was not sure of the actual date and he
was not given an opportunity to review the document evidencing the transaction. ld. While Mr. Edmonds did make a
$208,000 investment in Concordia, this investment was made in a promissory note in 2005, scheduled to come due on
January 10, 2007. Exh. s35m.
9'TY.at558,Exh.S-18a
951r.at554-555,558.
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l l

effect.'°8 Under Sections 6.2 and 6.3 of the Servicing Agreement, Concordia was required to send

1 $100,000 in a Servicing Agreement.°6 On May 30, 2008, the CJE Living Trust invested $300,000 in a

2 Servicing Agreement.97 Mr. Crowder testified that as of May 2008, he realized he needed help with

3 his health and he was not as focused on the business as much as he was after he became sober." On

4 June 15, 2008, the Bric Retirement Trust invested $200,000 in a Servicing Agreement." On June 30,

5 2008, Peter and Debra Foti invested $120,000 in a Servicing Agreement.!°° Also on June 30, 2008,

6 Frank Foti invested $100,000 in a Servicing Agreement.!°! On July 18, 2008, the ShuMebotham

7 Revocable Trust invested $500,000 in a Servicing Agreement.'°2

8 Mr. Crowder testified that he wrote a letter to investors, dated March 6, 2009, stating

9 "Concordia has received many requests for withdrawal of funds," but at the hearing he could not recall

10 which investors requested withdrawal.!°3 Mr. Crowder testified that he sent a form letter to investors,

dated March 10, 2009, stating that an enclosed amendment to the Servicing Agreement would permit

12 Concordia to return principal payments and enclosed the first payment for return of principal.'°" Mr.

13 Crowder testified that the intention of the First Amendment was to treat investors equally and to

14 maintain customers' payments in the form of a return of capital, rather than as interest, so Concordia

15 could avoid bankruptcy, which would have been worse for investors than the implementation of the

16 First Amendment.!°5 Mr. Crowder testified that some investors suggested that Concordia suspend

17 payments, but Mr. Crowder knew that some investors relied on the regular checks for their cash flow. 106

18 Mr. Crowder testified that Concordia continued to make monthly payments to investors for months

19 while waiting for the First Amendments.107 Mr. Crowder testified that when the letter was sent,

20 investors had not yet agreed to the First Amendment and that the Servicing Agreement was still in full

21

22

23

24

25

26

27

28

96 Tr. at 558, Exh. S-33a.
97 Tr. at 558-559, Exh. S-34a.
98 Tr. at 559.
99 Tr. at 560, Exh. S-40a. The testimony misstates the date of the investment as June 30, 2008. Id.
100 Tr. at 559, Exh. S-36a.
Iol Tr. at 560, Exh. S-38a.
102 Tr. at 560-56] , Exh. S-30a. The testimony misstates the date of the investment as June 18, 2008. ld.
103 Tr. at 561, Exh. S-2i.
104 Tr. at 562, 891, Exp. s-zj.
103 Tr. at 891-893, 896.
me Tr. at 894.
107 Tr. at 895-896.
10s Tr. at 563 .
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l monthly reports to investors along with the payment of interest due.l°° Under Section 12.8, the

2 Servicing Agreement could only be amended by written agreement executed by the parties."0 Mr.

3 Crowder testified that the First Amendment "got an overwhelming response" and that Concordia kept

4 sending payments out to people, although the company ended up withholding payments to investors

5 who had not signed the amendment. I 11 Mr. Crowder testified that he was told by multiple counsel that

6 preferential treatment should not be given after a super majority of the First Amendments had been

7 signed.! I2 Mr. Crowder testified that he could not recall any provision in the Servicing Agreement

8 which allowed Concordia to change the terms of the agreement if a super majority of Concordia

9 investors voted to do so.l 13 Mr. Crowder testified that there is no reference to a super majority in the

10 Custodial Agreements, the First Amendment to the Servicing Agreement, or the Second Amendment

l l to the Servicing Agreement' 14 Mr. Crowder testified that he did not follow the terms of the contracts,

12 but did what his lawyers told him.l 15

13 Mr. Crowder testified that the First Amendments were the same for all investors with changes

14 made for investor names, the dates referenced for the Servicing Agreements, and the interest rate that

15 the investor was being paid.! 16 Under the terms of the First Amendment, Sections 6.2 and 6.3 of the

16 Servicing Agreement were deleted and replaced with a provision whereby Concordia would continue

17 marking monthly payments in the same amount as the interest payments, but these payments would now

18 constitute repayment of principal.'l7 Mr. Crowder testified that Concordia did not give anything to the

19 investors in exchange for signing the First Amendment, and that the First Amendment was presented

20 to them as non-negotiable.! 18 Mr. Crowder testified that Concordia was unilaterally changing the terms

21 of its arrangement with investors though the First Amendment.l'9 Mr. Crowder testified that 100

22

23

24

25

26

27

28

109 Tr. at 563~564, Exh. S-2a.
IIO Tr. at 564, Exh. S-Za.
ll l Tr . at  565, 569.
112 Tr.at 565-566, 569-570. Mr. Crowder testified that the super majority was reached once 70 or 75% of the investors had
signed. Tr. at 932.
113 Tr. at 579, 1876-1877.
114 Tr. at 1877.
115 Tr. at 570, 577-578.
116 Tr. at 567.
117Tr . at 567-568, 570, Exp. S-120.

118 Tr. at 568.
119 Tr. at 578.
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1 percent of the investors agreed to the First Amendment.I20 Mr. Crowder testif ied that the full 100

2 percent approval of the First Amendment was not achieved until Concordia started to withhold

3 investors' monthly checks. 121 Mr. Crowder testified that Concordia knew that a number of the investors

4 depended upon the income stream provided by the monthly checks, and that the company used that

5 dependency to force the investors to sign the First Amendment under threat of withholding checks. 122

6 Mr. Crowder testified that under the terms of the First Amendment, other than deleting Sections

7 6.2 and 6.3, and recharacterizing payments as repayment of principal, the terms of the Servicing

8 Agreement were to remain in full force arid effect.'23

9 Mr. Crowder testified that prior to offering the First Amendment to investors in 2009,

10 Concordia did not have the financial resources to continue paying investors interest payments in full

l l under die Servicing Agreements and, if investors had rejected the First Amendment, Concordia would

12 have likely f iled for bankruptcy, leaving the investors worse off than under the First Amendment.'24

13 Mr. Crowder testified that, therefore, the investors did receive something in exchange for their

14 signatures on the First Amendment, namely, Concordia avoiding bankruptcy. 125

15 Mr. Crowder testified to sending a letter to investor Suellen LeMay stating that Concordia

16 would have to withhold further return of principal until the receipt of her First Amendment by April

17 24, although he could not recall if  the letter was sent in 2009 or 2010.126 Mr. Crowder testif ied to

18 sending a subsequent letter to Ms. LeMay stating that Concordia had not received her signed

19 amendment, signed amendments had been received from over 80% of Concordia's investors, and that

20 future payments to Ms. LeMay would be suspended until receipt of her signed amendment.'27 Mr.

21 Crowder testif ied that he met with one of Ms. LeMay's brothers, Paul Singleton, following either the

22 First or Second Amendment, and that he answered questions over the phone posed by another brother,

23 Verne Singleton.l28 Mr. Crowder testified that the Singletons requested information greatly exceeding

24

25

26

27

28

120 Tr. at 922, 1874.
121Tr. at 1875.
122 Tr. at 1875-1876, 1900.
123 Tr. at 570, Exp. Sl2c.
&4TT.at773.
N51T.at774.
126 Tr. at 573576, Exh. 2k.
127Tr. at 578-580, Exh. S-2l.
"81r.at9l0.
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l

2

3

4

5

6

7

8
l

9

W
l10

l l

12

what would be on a financial statement, including the prices for every truck sold or repossessed, which

changed daily.I29 Mr. Crowder testified that the Singletons demanded audited financials, which the

company could not prudently afford at the time.!3° In an undated letter to one of the Singletons,

referencing letters dated December 14 and 17, 2010, Mr. Crowder relilsed to provide detailed financial

information that had been requested. 13 I Mr. Crowder testified that in his letter he attempted to respond

to Mr. Singleton's questions and he referred Mr. Singleton to previously provided f inancial

statements.'32 Mr. Crowder testified that complying with Mr. Singleton's actual demands would have

required writing down Concordia's entire daily operations. 133 Mr. Crowder testified that Paul Singleton

suggested that Concordia find new investors to pay off the existing investors, which Mr. Crowder

refused to do because the company was not in a financial position to pay on new investments.'34 Mr.

Crowder testified that he received thanks from investors for his efforts to save their investments in

Concordia. 135

13

14

15

16

17

18

\19

20 l

21

Under Section 4.2 of the Servicing Agreement, if Concordia defaulted under the agreement, an

investor could request the Custodian to release contracts and truck titles to the investor. 136 Mr. Crowder

testified that Concordia would have allowed a release at any time if an investor wanted to take them,

however this never happened.I37 Section 8 of the Servicing Agreement required, as a material

condition, that Concordia be retained as the servicing agent of the contracts.'38 Section 6.3 of the

Servicing Agreement made irrevocable the appointment of Concordia as servicing agent, which could

only be modified by the prior written consent of Concordia. 139 Mr. Crowder testified that Concordia

made its money as the servicing agent by keeping the difference between the 30 percent interest the

truckers paid and the 10 or 12 percent paid to the investors.!"0

i22

23

24

25
i

26
i
Il

27

28

129 Tr. at 911.
130 Tr. at 913.
m Tr. at 1879-1880, Exh. S-8n.

132 Tr. al 1896.
133 Tr. at 1896-1897.
134 Tr. at 914-915.
135Tr. at 917-919, Exh. C-2l at C000597.
136 Tr. at 582, Exh. S-Za.

137 Tr. at 582-583.
138 Tr. at 583, Exh. S-2a.

139Tr. at 584-585, Exh. S-2a.
140 Tr. at 583-585.

1
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l l

l Mr. Crowder testified that the First Amendment did not fix Concordia's problems, which

2 worsened in 2009 as smaller and mid~sized trucking companies failed.l4' Mr. Crowder testified that,

3 again, Concordia considered its options, including bankruptcy, which would have left Concordia's $10

4 million portfolio worth pennies on the dollar.!42 Mr. Crowder testified that he believed Concordia

5 came up with a better plan than bankruptcy by maximizing the return for investors through the Second

6 Amendment.l43 Mr. Crowder testified that, at the time, Concordia had a large number of defaulted

7 loan contracts and Concordia was exploring other income options, as the company's quarterly

8 newsletter told investors, by seeking to service other companies' portfolios, although this proved

9 fruitless.! "4

10 Mr. Crowder testified that the Second Amendment affected the Servicing Agreements by

limiting principal return to 45% of the February 2009 balance with a debt forgiveness of 55%.I45 Mr.

12 Crowder testified that Concordia sent out notices to investors about the company's financial situation

13 prior to the Second Amendment. 146 Mr. Crowder testified that the Second Amendments were the same

14 for all investors with changes made for investor names, the dates referenced for the Servicing

15 Agreement, and the amount of the investors' investment that was being reduced by 55% as bad debt. 147

16 Mr. Crowder testified that investors agreed to the restructuring of principal to avoid the real possibility

17 of a lower recovery in bankruptcy and that Concordia has fulfilled its return of principal obligations

18 under the Second Amendment.'48 Mr. Crowder testified that an order to repay the $2 million allegedly

19 owed would force Concordia into bankruptcy.l49 Under Section ll of the Second Amendment, an

20 investor "releases Concordia, its officers, directors, agents and employees, from any and all liability

21 under the original Agreement except as herein amended."l5° Mr. Crowder testified that Concordia did

22 not give the investors anything in exchange for signing the Second Amendment.'5' Mr. Crowder

23

24

25

26

27

28

!"TT.at902.
142 Tr. at 904-905.
143 Tr. at 905-906.
144 Tr. at 906-907.

145 Tr. al 908-909.
146 Tr. at 909.
147 Tr. at 590.
"8TT.at924.
149 Tr. at 927.

150 Tr. at 586-587, Exh. S-l2d.
1$!TT.at587.
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l

l

l

l

1 testif ied that Concordia wanted Section ll in the Second Amendment as protection from investors

2 taking legal action against Concordia.!52 Mr. Crowder testif ied that prior to issuing the Second

3 Amendments, Concordia communicated with investors and was willing to listen to suggestions as to

4 what route the company should go, which the majority said was the Second Amendment.153 Mr.

5 Crowder testif ied that Concordia was not willing to negotiate the Second Amendment with those

6 investors who did not want to sign it.l54 Mr. Crowder testif ied that Concordia's position is that the

7 Second Amendment terminated Concordia's obligation to repay its investors more than 45% of the

8 principal balance owed them on February l, 2009.155 Mr. Crowder testif ied that all but two of the

9 investors have been repaid their 45% and there are no other investors who have not signed the Second

10 Amendment.!56 Mr. Crowder testif ied that under the Second Amendment, Concordia took on the

11 additional duty of becoming Custodian of the Servicing Agreements at no cost to the investors.I57 Mr.

12 Crowder testified that once a super majority of investors had signed the Second Amendment, Concordia

13 withheld checks for the other 20 percent until they also signed. 158

14 Mr. Crowder testif ied that prior to of fering the Second Amendment to investors in 2011,

15 Concordia did not have the financial resources to continue paying investors interest payments in full

16 under the First Amendment and, if investors had rejected the Second Amendment, Concordia would

17 have likely filed for bankruptcy, leaving the investors worse off than under the Second Amendment.'59

18 Mr. Crowder testif ied that, therefore, the investors did receive something in exchange for their

19 signatures on the Second Amendment, namely, Concordia avoiding bankruptcy.'6° Mr. Crowder

20 testif ied that Concordia continued to  receive payments on truck contracts af ter the Second

21 Amendment.'6' Mr. Crowder testif ied that the moneys Concordia received in 2011, 2012, and 2013

22 were much smaller than it had received in the past. 162 Mr. Crowder testified that Concordia's portfolio

1

23

24

25

26

27

28

152Tr. al 587.
153Tr. at 590-591.
154 Tr. at 591
135 Tr. at 593.
156 Tr. at 594-595, 922-923 .

157 Tr. at 919.
15s Tr. at 1875.
159 Tr. at 774.
160 Tr. at 774.
" | Tr . at 1880-1881.
162 Tr. at 1890.

|
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3

4

5

6

7

8

9

10

l l
l

12

13
8

14

peaked at just over $30 million and today it is somewhere between $2.5-2.6 million.l63

Mr. Crowder testified that Mr. Bersch, Mr. Wanzek, and ER Financial assisted Concordia with

the amendments by providing contact information, answering investor questions in their office, and

forwarding the amendments to Concordia.!64 Mr. Crowder testified that ER Financial returned the

contracts, vehicle titles and assignments of titles to Concordia.!65 Mr. Crowder testified that in 2010

Concordia instructed ER Financial to return the vehicle titles to change the address on the titles.'6'

Under the terms of the Servicing Agreement, the Custodian is to hold the contracts unless: returned to

Concordia because the contract is paid in full or incurs a default, pursuant to Section 4.1 , released to

the investors upon a default by Concordia, pursuant to Section 4.2, or released under the written

permission of both Concordia and the investor. 167 Mr. Crowder testified that Concordia instructed the

return of the titles to Concordia in 2010 to correct the addresses after Concordia changed offices.!'8

Mr. Crowder testified that Concordia did not ask permission from the investors for ER Financial to do

this and he did not recall any investor giving written permission for the return of the titles to

Concordia. 169

l

l

l

l

15 Mr. Crowder testified that, as custodian of records for Concordia, he received a subpoena duces

16 tecum from the State of California Department of Corporations served on Concordia.'7° Mr. Crowder

17 testified that he worked to assemble the requested information and worked with counsel, Mr. Millar,

18 who prepared a response addressing the 31 categories of documents requested in the subpoena. 171 Mr.

19 Crowder testified that the documents pulled in response to the subpoena were prepared in the ordinary

20 course of Concordia's business and maintained pursuant to Concordia's regular business practices. 172

21 1

22

Mr. Crowder testified that he did not know whether Kansas City Life Insurance ("Kansas City

Life") approved Concordia's Servicing Agreements after conducting due diligence, but Concordia

i23

24
I

25

26

27

28

163Tr. at 1890-1891.
164 Tr. at 595.
165Tr. at 595.
166 Tr. at 597-598, Exh. S-l6l.
167Tr. at 599, Exh. S-Za.
168 Tr. al 598, 600.

169Tr. at 600.
170Tr. at 600, Exh. S-162.
171Tr. at 602-603 .
172 Tr. at 603-605.
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l5

6

7

8

9

10

l l

12

I
13

14

15
l

16

17

18

19

never paid premiums to Kansas City Life and Mr. Crowder had no knowledge of an insurance policy

being issued.I73 Mr. Crowder testified that Concordia had a document, titled a draft selling agreement,

signed by Kenneth Crowder, Mr. Wanzek, and the president of Sunset Financial Services, Inc. ("Sunset

Financial"), a subsidiary of Kansas City Life.I74

Mr. Crowder testified that he never represented to Mr. Bersch or Mr. Wanzek that the Servicing

Agreements were not securities.!73 Mr. Crowder testified that he was not aware of his father or any

attorney for Concordia ever representing to Mr. Borsch or Mr. Wanzek that the Servicing Agreements

were not securities, though it could have happened before Mr. Crowder joined the company.'7" Mr.

Crowder testified that Concordia did not register the Servicing Agreements as securities because

Concordia thought they were not securities.'77 For fiscal years 2004 through 2008, Concordia paid

finder's fees to ER Financial totaling $565,425178 Mr. Crowder testified that the finder's fee

arrangement with ER Financial was in place before he joined Concordia and his role was to cut a check

when the paperwork for new investors came in.I79 From fiscal year 2004 through January 2009,

Concordia paid ER Financial custodial fees totaling $2,529,337. 180 Concordia also paid custodial fees

to Sunset Financial from 2004 through 2009.181 Mr. Crowder testified that finder's fees and custodial

fees paid to Sunset Financial would have been calculated as a percentage ofan investor's investment.'82

Mr. Crowder testified that this indicated that some investments in the Servicing Agreements were made

through Sunset Financial pursuant to the selling agreement.'83 Concordia also paid custodial fees to

Chino Commercial Bank from 2004 through 2008. 184

Mr. Crowder testified that Mr. Bersch and Mr. Wanzek performed internal accounting work20

2 1

\22

23

24

25

26 1
1
9

27

28

m Tr. at 605-61 1, Exh. S-l65 at 62-63.
174 Tr. at 633-638. Exh. ER-12.
175 Tr. at 61 1-612.
we Tr. a 612-613, 775-776.
177 Tr. at 777.
178 Tr. at 618-621, Exh. S-I69.
179Tr. at 1869-1870.
180Tr. at621-622, Exh. S-169. Linda Wanzek received $493,I 58 in custodial fees during this time period. Tr. at 622, Exh.
S-169.
181 Tr. at 771; Exh. S-169 at ACCOI l409-ACC00l 1410.
is Tr. at 1146.
iss Tr. at 771, Exh. ER-l2.
ism Tr. at 77l-772; Exh. S-169 at ACCOl 1409-ACC00l 1410.
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l early in Concordia's history, before the company's own accountants took over.I85 Mr. Crowder

2 testified that Mr. Bersch and Mr. Wanzek never did payroll for Concordia.I 86

3 Mr. Crowder testif ied that he took a reduced salary of approximately $140,000 in 2009 and

4 2010, another pay cut to $125,000 in 2012, and then returned his salary to $175,000 at the end of

5 2013.187 Mr. Crowder testified that he raised his pay after releasing two employees and assuming the

6 duty of directly overseeing underwriting, and that he had not had a raise in ten years.!88 Mr. Crowder

7 testified that Concordia employees' pay rates had been frozen but they received a ten percent raise

8 when Mr. Crowder restored his salary.'89 Mr. Crowder testif ied that nothing extra was given to the

9 investors.'°° Mr. Crowder testified that Concordia cut costs by instituting across the board salary and

10 wage decreases and eventually let go over half its employees. 191

l l Mr. Crowder testified that Concordia had approximately 140 investors in the Servicing

12 Agreements, that Concordia had a website since approximately 2004 or 2005, and the Servicing

13 Agreements were also known to Sunset Financial, Pacific Financial, Fortress, Chino Commercial Bank,

14 Concordia's CPAs, and truck dealers. 192

15 Mr. Crowder testified that someone with Sunset Financial had sold Concordia Servicing

16 Agreements.l93 Mr. Crowder testif ied that a representative of Sunset Financial, Kim Kirk ran, met

17 with Ken Crowder while conducting due diligence for Sunset Financial over a period of a few days in

18 early 2000.194 Mr. Crowder testified that after Mr. Kirkman's visit, Sunset Financial entered into an

19 agreement, dated June l, 2000, to sell Servicing Agreements.'95 Mr. Crowder testified that while

20 Kansas City Life and Sunset Financial did not insure the Servicing Agreements, he believed that Sunset

21 Financial approved them for sale.196 Mr. Crowder testified that he had contact with Sunset Financial

22

23

24

25

26

27

28

185 Tr. at 772.
186 Tr. at 772.
1 s7 Tr. at 624-625.
las Tr. at 898.
189 Tr. at 625.
190 Tr. at 625-626.

191 Tr. at 897.
192 Tr. at 778-779.

193 Tr. al 860.
194 Tr. at 860-861.
195 Tr. at 862, Exh. ER-I2.

196 Tr. at 863-864.
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l broker Randy Albers, who sold Servicing Agreements in Phoenix, Arizona.197 Mr. Crowder testified

2 that Concordia paid custodial fees to Sunset Financial. 198 Mr. Crowder testified that Chino Commercial

3 Bank also sold Servicing Agreements arid received custodial fees. 199

4 Mr. Crowder testified that Concordia liquidated the investment of Mr. Luhr's mother pursuant

5 to his request.2°° Mr. Crowder testif ied that Concordia allowed multiple other investors to withdraw

6 their funds without Concordia demanding to buy back the loan contracts at 95% or deducting interest

7 paid.201 Mr. Crowder testified that the economy changed things, making it difficult for drivers to make

8 their payments due to rising fuel prices and fewer available hauls.202 Mr. Crowder testified that three

9 competitors of Concordia, American General, which was a division of AIG, Equilease, and Cobalt went

10 out of business in 2006 or 2007.203 Mr. Crowder testified that he initially considered these companies

l l closing to be good news, creating a larger pool of better applicants for Concordia.2°4 Mr. Crowder

12 testified that the problems experienced by the truckers led to higher repossession rates and low recovery

13 rates from 2008 to 2011.205 Mr. Crowder testified that the resale price of repossessed vehicles was

14 limited by a glut of used vehicles on the market and low demand.2°'

15 Mr. Crowder testified that Concordia returned approximately 90% of investors' principal, with

16 the vast majority of investors receiving over 100% of their investment, including Ms. LeMay.2°7 Mr.

17 Crowder testified that 100% of Concordia investors signed the First Amendment and the Second was

18 signed by all but two investors, with whom the company had lost contact.208 Mr. Crowder testified that

19 the Division initially asserted that Concordia owed $3.9 million to investors, but, after Concordia's

20 representatives met with the Division and provided documentation, that figure was lowered to under

21 10% of what was invested throughout Concordia's history.2°9
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26

27

28

197 Tr. at 864.
"81T.at865.
l991?.at865-866.
200 Tr. at 870-871.
201Tr. at 871.
202Tr. at 871-872, 875.
203 Tr. at 872-873.
204 Tr. at 873-874.
205 Tr. at 875, 877.
206 Tr. at 877-878.
207 Tr. at 922.
208Tr. at 923.
209Tr. at 923-924.
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l

1 Mr. Crowder testified that Concordia had not sought funds from investors since 2009.2'0 Mr.

2 Crowder testified that since 2009, Concordia's truck loan portfolio has not been "stellar," that it was

3 "in dramatic free fall" and that by 2011 it started to level ofl£211 Mr. Crowder testified that Concordia

4 worked with others to create a term sheet ("Term Sheet"), dated October 3, 2012, for a new entity,

5 Concordia Funding I, LLC ("Concordia Funding"), for a $10 million fund raise through the sale of

6 secured notes and shares of Concordia Funding.2!2 Mr. Crowder testified that the Term Sheet was

7 never finalized past a draft stage.2l3 Under the terms of the offering, Concordia Funding would be a

8 separate corporate entity used to acquire and hold the conditional installment sales contracts originated

9 and serviced by Concordia.2!4 The investment purpose of the offering was that Concordia would use

10 the net proceeds to purchase class 8 truck sales contracts.2'5 Concordia was to originate and service

11 the sales contracts in exchange for an origination fee and monthly servicing fee, pursuant to an

12 agreement with Concordia Funding, as well as maintain and hold all documents and titles relating to

13 the sales contract for a custodial fee, pursuant to a custodial agreement with Concordia Funding.2I6

14 Under the terms of the offering, qualified investors were required to be accredited investors, as defined

15 by Rule 501 (a) of Regulation D under the Securities Act of 1933, and investments should be considered

16 illiquid?"

17 Mr. Crowder testified that Concordia, with the assistance of professional advisors, participated

18 in the creation of a Summary Information Memorandum ("Memorandum"), dated July 2010, for

19 Concordia Funding.218 Mr. Crowder testified that the Memorandum was never finalized past a draft

20 stage.2!9 The Memorandum stated that it was the confidential business information of Concordia.220

21 The Memorandum stated that Concordia will be the manager of Concordia Funding.22I The

22

23

24

25

26

27

28

210 Tr. at 1155-1 156, 1856.
"11w.a11156.
212 Tr. at 1856, 1899; Exh. ER-15 at ACC01 1555.

213 Tr. at 1899.
214 Tr. al 1857, Exh. ER-15 at ACC011555.

215 Tr. al 1857, 1901, Exh. ER-15 at ACC011555.
216 Tr. at 1857-1858, Exh. ER-15 at ACC01 1556ACC01 1557.

217 Tr. at 1858, Exh. ER-15 at ACC01 1556-ACC01 1557.
218 Tr. at 1859, 1899, Exh. ER-15 at ACC01 1558.
219 Tr. at 1899.
220 Tr. at 1859-1860, Exh. ER-15 at ACC01 1558.
221 Tr. at 1860, Exh. ER-15 at ACC011568.
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Mr. Crowder testified that, at the time, Concordia was between the First
i

l

l Memorandum further stated that Concordia's role would be to originate, underwrite and service the

2 contract portfolio.222 The Memorandum stated that Concordia, like every industry, was caught off

3 guard by the current economic downturn, but changes to the company's underwriting process "have

4 produced a portfolio with stellar performance."223 The Memorandum stated that an increasing demand

5 for trucking services "provides Concordia with an excellent opportunity to continue its growth strategy

6 profitably."224 Mr. Crowder testified that in July 2010, there had been a large exit of Concordia

7 competitors and, therefore, Concordia saw an opportunity to fill the demand for financing.225 The

8 Memorandum stated that proceeds from the $10 million fund raise will be used to purchase contracts

9 to be domiciled with Concordia Funding, and that Concordia Funding allows investors to participate at

10 reduced risk as the notes are fully secured by the diversified pool of contracts purchased.226 The

l l Memorandum stated that Concordia will experience growth at rates greater than the trucking industry

12 in general because of Concordia's market share in port and railhead regions, and that growth in truck

13 driver and trucking demand, along with new market penetration, will drive Concordia's growth over

14 the next two years.227 The Memorandum stated that Concordia was able to make adjustments in light

15 of the economic slide that are showing strong improvements for the current and future projections of

16 portfolio performance.228 Mr. Crowder testified that Concordia had shown strong improvements in

17 2010 that allowed it to stabilize.229

18 Mr. Crowder testified that in 2010, copies of the Term Sheet and Memorandum were sent to

19 Mr. Albers and Mr. Kirk ran, as well as about eight to twelve other entities, some of whom were

20 brokers/deaders.230

21 Amendment and the Second Amendment that were sent to investors.231 Mr. Crowder testified that the

22

23

2 4

25

26

27

28

222 Tr. at 1860, Exh. ER~l5 at ACCOI 1568.
223 Tr. at 1861-1862, Exh. ER-I5 at ACCOl 1566.
224Tr. at 1865, Exh. ER-15 at ACCO] 1559.
225 Tr. at 1865.
226 Tr. at l866-1867; Exh. ER-15 at ACCOl 1559.
227 Tr. at 1867, Exh. ER-I5 al ACCO] 1560.
228 Tr. at 1868, Exh. ER-I5 at ACCOl 1567.
229 Tr. at 1868.
za0Tr. at 18631865. As the Term Sheet in evidence is dated October 3, 2012, we interpret Mr. Crowder's testimony to
mean that a substantially similar version was used in 2010.
231Tr. at 1869.
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l risks stated in the Memorandum did not include that Concordia was on the brink of bankruptcy.232

2 Mr. Crowder testified that discussions with Sunset Financial about Concordia Funding started

3 in 2010, after the First Amendment but before the Second Amendment.233 Mr. Crowder testified diet

4 Concordia also attempted to offer debt collection services to other entities as a way to raise revenues

5 instead of entering into the Second Amendment.23" Mr. Crowder testified that Concordia Funding was

6 proposed to be a separate entity from Concordia with investors' money to stay with Concordia Funding

7 and the investors receiving shares and becoming members in the new entity.235 Mr. Crowder testified

8 that proposed new contracts would have been owned by Concordia Funding with Concordia acting as

9 the Custodian.236 Mr. Crowder testified that Concordia would have received origination and servicing

10 fees which, if Concordia Funding had been fully funded, would total $800,000 per year.237 Mr.

ll Crowder testified that had Concordia received this $800,000, the Second Amendment would not have

12 been needed.238 Mr. Crowder testified that discussions regarding Concordia Funding failed in 2011.239

13 Weslev L. Luhr

14 Mr. Luhr testified that he is a retired Deputy Sheriff for San Diego County who has been living

15 in Lake Havasu City, Arizona, since March 2003.240 Mr. Luhr testified that he became an investor in

16 Concordia while residing in Arizona.24I Mr. Luhr was referred to Mr. Bersch for accounting services

17 and, at some point in the spring of2004, Mr. Luhr and Mr. Bersch discussed the investment opportunity

18 with Concordia at Mr. Bersch's office in Lake Havasu.242 Mr. Luhr testified that Mr. Bersch described

19 the Concordia investment as an opportunity to receive a high rate of return from an investment that was

20 secured by assets, namely the deeds to trucks.243 From speaking with Mr. Bersch, Mr. Luhr understood

21 Concordia to own trucks that were leased to contractors, with the revenue generated from these lease

1

l

l

l

22

23

24

25

26

27

28

232 Tr. at 1869.
233Tr. at 1887.

234 Tr. at 1887.
235Tr . 81 1887-1888, 1891.
236 Tr. al 1888.

237 Tr. al 1889.
23s Tr. at 1898.
239 Tr. at 1889.
240 Tr. at 201 .
241 Tr. at 201.

242 Tr. at 202-203.
243 Tr. at 203 .11

1
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9

l

l

l agreements being applied to the investors.244

2 Mr. Luhr also knew Mr. Wanzek, who was his CPA and did his taxes through approximately

3 20 l2.245 Mr. Luhr could not recall if Mr. Bersch stated anything about his or Mr. Wanzek's relationship

4 with Concordia, but Mr. Luhr believed that Mr. Bersch was on the Board of Directors for Concordia.246

5 Mr. Luhr testified that Mr. Bersch described the benefits of an investment with Concordia: it provided

6 a ten percent return on principal, it was one hundred percent secured, and it was very liquid so Mr.

7 Luhr could quit at any time and his principal would be returned." Mr. Luhr could not recall Mr.

8 Bersch mentioning any potential risks about investing in Concordia other than that all investments are

9 risky, but an investment with Concordia was low risk because it was guaranteed by assets.2"8 Mr. Luhr

10 testified that he understands all investments have some risk and that the higher the interest rate, the

l I higher the risk.249 Mr. Luhr testified that he could not recall Mr. Bersch mentioning any role he would

12 have in the investment, but he later learned that Mr. Bersch's firm, ER Financial, processed the

13 contracts being divided out for the trucks, handled the financial arrangements from those contracts, and

14 made disbursements to the investors.250 Mr. Luhr testified that he received some written materials from

15 Mr. Bersch about the Concordia investment before he invested.25 l

16 Mr. Luhr testified that he understood Concordia to hold the deeds to the trucks.252 Mr. Luhr

17 testified that at the time he invested he did not know whether Mr. Bersch would receive any

18 compensation as a result of the investment, although he learned later that Mr. Bersch did.253 Mr. Luhr

19 testified that he would have wanted to know before he invested whether Mr. Bersch was to receive

20 compensation and that he was going to get a commission on the investment.25'*

21 Mr. Luhr invested $100,000 on May ll, 2004, and started receiving interest payments the

22

23

24

25

26

27

28

244 Tr. at 204.
243 Tr. at 204, 234.
246 Tr. at 204-205.
"'1w.a¢205.
248 Tr. at 208-209.
"°1w.a¢236.
250Tr. at 205-206.
251 Tr. at 209-211, Exh5. l je, I If.
232Tr. at 206. After reviewing the Servicing Agreement, Mr. Luhr testified that ER held the contracts along with the titles
of the trucks, but he was not sure whether he understood that at the time he invested. Tr. at 2 I 5-2 I6.

253 Tr. at 207.
254 Tr. at 207.
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12

following month.255 Mr. Luhr testified that at the time of his investment, he believed Mr. Borsch knew

Mr. Luhr's net worth, which was under $l,000,000, excluding the value of  his home.256 Mr. Luhr

testified that his income in 2004 was under $200,000.2" Mr. Luhr testified that he thought Concordia

would be a good investment based upon: the information he received f rom Mr. Bersch that the

investment was one hundred percent guaranteed, the impeccable reputation of Mr. Bersch, and the

success of people who referred him to Mr. Bersch.258 Mr. Luhr also testified that Mr. Bersch told him

that he was a certified financial planner, which was significant to Mr. Luhr's decision to invest.259 Mr.

Luhr testif ied that before making his investment in Concordia, he did not have prior experience with

businesses like Concordia and that he did not have much success in investing.260 Mr. Luhr had no prior

experience with the trucking business, with f inancing commercial loans, or with co llecting on

commercial loans.26' Mr. Luhr testified that he understood his role as an investor was simply to supply

money, in increments of $100,000, and for that he would receive a ten percent return.262 Mr. Luhr

l

13 testified that he understood that he could terminate the investment at any time and his principal would

14 be returned without a problem.263 Mr. Luhr testified that his motivation for making the investment was
l

16

17

18

19
l

20

21

15 to generate a stream of income.264

Mr. Luhr testified that before signing he "probably read parts" of the Servicing Agreement for

his investment in Concordia, but Mr. Bersch talked to him about the terms of the agreement and Mr.

Luhr found Mr. Bersch's explanation to be "very reassuring."265 Mr. Luhr testif ied that he and Mr.

Bersch signed a Custodial Agreement in connection with his investrnent.266 Mr. Luhr testif ied that

while the Servicing Agreement mentioned ER Financial and Advisory Service, he "wasn't totally clear"

about who that entity was and what it did.267 Mr. Luhr testified that he understood defaults on trucker

22
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24
l

25

26

27
l

28

253 Tr. at 215, 250-251, Exh. S-l2a.
256 Tr. at 208.
257 Tr. at 208.
258 Tr. at 212.
259 Tr. at 213.
260 Tr. at 212.
261 Tr. al 213.
262 Tr. al 213-214, 250.
263 Tr. al 263.
264 Tr. at 214.
265 Tr. at 214-215, 248-249, Exh. SI2a.
266 Tr. at 220-221, Exh. S-l2b.
267 Tr. at 214, Exh. S-l2a.
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5

6

7

l contracts would be provided for, but he was not sure if he specif ically understood the terms of the

Servicing Agreement as to the provision of substitute contracts.268 Mr. Luhr testified that he could not

recall Mr. Bersch discussing the terms of  the Servicing Agreement pertaining to  a default by

Concordia.269 Mr. Luhr testified that he did not recall ever giving written instructions to ER Financial,

Mr. Bersch or Mr. Wanzek to send the contracts and truck titles back to Concordia, nor could he recall

Concordia ever asking for his permission for the Custodian to release the contracts and truck titles back

to Concordia.270

8

9

10
l

l l i

12
1

13

l
14

15

16

17

18
I

19

20

21

22

Mr. Luhr testified that, after investing, he received interest payments from Concordia from 2004

through 2008, which arrived consistently but not necessarily at a regular time frame.27! Mr. Luhr

testified that he considered the interest payments to be income but he never received a Form 1099 for

them and Mr. Bersch told him that many of the investors were not reporting the interest as income.272

Mr. Luhr testified that he received a letter about Concordia being in financial trouble before receiving

an amendment to the Servicing Agreement.273 Mr. Luhr testif ied that his understanding of  the

amendment was that, if he signed, Concordia would stop paying the ten percent interest and return a

portion of his principal, otherwise he would lose his entire investment.274 Mr. Luhr testified that he did

not recall having an opportunity to negotiate the terms of the amendment and that he felt like he had

no choice but to sign it.275 Mr. Luhr admitted having the means to contact Concordia, and Mr. Luhr

testified that he later received a Second Amendment to the Servicing Agreement stating that he would

receive only $45,000 of his original principal with $55,000 being cancelled as bad debt.276 Mr. Luhr

testified that he did not have an opportunity to negotiate the terms of the Second Amendment and he

felt like he had no choice but to sign or risk losing $16,000 of the $71,000 principal that he was still

o we d . " Mr. Luhr testif ied that he felt like he was "being dictated to" by Concordia with the
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268 Tr. at 216-217, Exh. S-l2a at §4.1.
269 Tr. at 217-218, Exh. S-12a al §4.2.
210Tr. at 219-220.
271Tr. at 206, 222, 238-239, 250.
272Tr. at 222-223.
273Tr. at 223-225, Exh. S-I2c.
274 Tr. at 225-227.
275Tr. at 226-227.
276Tr. at 227-228, 237-238, Exhs. S-lld, S-I2d.
277 Tr. at 229-230.
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l

\

1 amendments and that the company was not acting in his best interest.278 On cross-examination, Mr.

2 Luhr admitted that he had the ability to contact Concordia and he may have contacted the company

3 about the amendments."

4 Mr. Luhr testified that Concordia stopped sending him interest payments in 2009.280 Mr. Luhr

5 testified that he continued to receive payments through August 2013.281 When asked if he had received

6 over $93,000 from Concordia, per Concordia's figures, Mr. Luhr testified that amount was "fairly

7 close" to what he believed he received including interest payments.282 Mr. Luhr testified that he has

8 claimed losses on his tax returns in some years as a result of his investment in Concordia.283 Mr. Luhr

9 estimated that he received a tax benefit of approximately ll percent from a $3,000 claim.284 Mr. Luhr

10 admitted that the economy was not in a good state at the end of 2008 and he had other investments that

11 dropped in value, but not 55%.285

12 Suellen LeMav

13 Ms. LeMay testified that she is a retired respiratory therapist residing in Dewey, Arizona.286

14 Ms. LeMay testified that she is an investor in Concordia and that she resided in Lake Havasu City,

15 Arizona, at the time she made her investment.287 Ms. LeMay testified that she first learned about

16 Concordia when Mr. Bersch, her CPA, presented her with information about the investment at his

17 office in Lake Havasu City in 2002.288 Ms. LeMay testified that she was a landlord over seven units

18 and Mr. Bersch did her taxes at the time.289 Ms. LeMay testified that Mr. Bersch gave her a flow chart

19 describing the investment and he told her that he and Mr. Wanzek, both members of Concordia's Board

20 of Directors, would be taking care of the investment.29° Ms. LeMay testified that she was attracted to

21 Concordia's rate of return, 12% or $1 ,000 per month, and ER Financial's holding of the truck contracts
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278 Tr. at 230-23 l .
279 Tr. at 252-253.
2s0 Tr. at 234.

zs Tr. at 250.
282 Tr. at 256-257.
2s3 Tr. at 234.
284 Tr. at 235.
zs Tr. at 252.
2s6 Tr. at 265.

287 Tr. at 265-266.
288 Tr. at 266-267, 4 l 8-419.

289 Tr. at 266-267.
290 Tr. at 267268, 271, Exp. S~2e.
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1 including the titles.29! Ms. LeMay testified that she was told the truck contracts would be in her

2 account, held in ER Financial's office, with the trucks sewing as collateral for the investment.292 Ms.

3 LeMay testif ied that Mr. Bersch told her that non-performing truck contracts would be replaced with

4 performing ones and Mr. Bersch and his family members had invested in Concordia.293 Ms. LeMay

5 testified that she was more confident in the investment knowing that Mr. Bersch and Mr. Wanzek were

6 on Concordia's Board of Directors and that they and their family members had invested in

7 Concordia.294 Ms. LeMay testif ied that she inquired about the provision granting Concordia f irst

8 refusal of investor sales at 95% and she was told that no one ever had been charged the five percent

9 when asking for their money back.295 Mr. Bersch told her that if she ever needed money back from her

10 investment to give him a call and that she should be able to receive it within a couple weeks.296

l l Ms. LeMay testified that Mr. Bersch pointed out that he would receive a custodial fee for

12 holding the truck titles and contracts, but she did not know anything about him receiving a commission

13 or a finder's fee.297 Ms. LeMay testified that Mr. Bersch told her that the truckers were paying high

14 down payments and close to 30% interest but that they would be able to make their payments based on

15 what they make in less than a week, which made Ms. LeMay believe that the loans had been set up in

16 such a way so the truckers would not fai1.298 Ms. LeMay testified that at the time of her investment,

17 she understood the truckers to be working in the area of Long Beach, California.299 Ms. LeMay testified

18 that she later learned from Mr. Wanzek that the tracks were being driven from Miami to Chicago.300

19 Ms. LeMay testified that Mr. Bersch knew her income at the time, which was between $28,000

20 and $30,000.30l Ms. LeMay testified that Mr. Bersch also knew her net worth, which was under

21 $l,000,000, excluding her personal residence, at the time.3°2 Ms. LeMay testif ied that although the
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291Tr. at 269.
292Tr. at 269-270.

293 Tr. at 270-271.
294 Tr. at 276.
293Tr . at 271-272, 320, 419-420.

296 Tr. at 272, 420.
297 Tr. at 272-273.
298 Tr. at 273-274.
299 Tr. at 275.
300 Tr. at 275-276.

301 Tr.at277.
302 Tr. at 419.
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l minimum investment was supposed to be $l00,000, she was allowed to invest $50,000, which she did

2 on April 30, 2002.303 Ms. LeMay testified that she and Mr. Bersch signed a Custodial Agreement,

3 naming ER Financial as Custodian, at the time other investment.3°4 Ms. LeMay paid for her investment

4 with a personal check that she gave to Mr. Bersch.3°5 Ms. LeMay testified that prior to her investment,

5 she had no prior experience in the trucking business or collecting on commercial loans, although she

6 had invested with a person who bought, rehabbed and flipped homes in Nevada.3°6 Ms. LeMay testified

7 that she had no role in the investment other than putting up her money.307 Ms. LeMay testified that her

8 motivation for making the investment was to increase her income outside of her retirement funds.308

9 Ms. LeMay testified that she was an Arizona resident at the time she made her investment.3°9

10 Ms. LeMay testified that she had received a copy of the Servicing Agreement either from Mr. Bersch

l l or in the mail.3I0 Ms. LeMay testified that she understood substitute contracts to mean that if a trucker

12 defaulted on a contract in her name, Concordia would replace the contract in her portfolio with

13 another.3!1 Ms. LeMay testified that the holding of the truck contracts and vehicle titles in Lake Havasu

14 City was significant to her decision to invest.3'2 Ms. LeMay testified that she neither gave permission,

15 nor was she asked to give permission, for ER Financial and Mr. Bersch to send the Conditional Sales

16 Contracts or titles back to Concordia." Ms. LeMay testified that she was included in a letter sent by

17 a family member requesting to see their contracts.3'4 Ms. LeMay testified that they never saw the

18 contracts, but they did receive a list of the contracts attached to monthly checks.3'5 The Servicing

19 Agreement referred to an attachment, Exhibit A, listing truck contracts.3'6 Ms. LeMay testified that

20 the Exhibit A for her Servicing Agreement was never filled out with truck contracts.3'7 Ms. LeMay

2 1
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303 Tr. at 277-278, 280, 3 l 5, 395, Exh. S-2a.
304Tr. at 284-285, Exh. S-2b.
'°'1w.ar285-286.
306 Tr. at 278-279, 389.
307 Tr. at 279.
308 Tr. at 279.
309 Tr. at 280.
M01T.8t28L
3'!Tr.at282.
312 Tr. at 282-283.
313 Tr. at 283-284.
"'1w.a¢284.
"'1Y.at284.
316 Tr. at 421, Exh. S-2a at ACC000003.
317Tr. at 421 .

77088
DECISION no.51



DOCKET no. S-20906A-l4-0063

I
i

1 testified that she asked why Exhibit A was not filled out and she was told that contracts would not be

2 assigned until her money goes into Concordia, and the contracts come back to Mr. Bersch and ER

3 Financial, who then assign the contracts and put them in a safe.3 I8 Ms. LeMay testified that she never

4 saw a list of contracts that were maintained for her.319

5 Ms. LeMay test i f ied that she received a let ter f rom Mr. Bersch and Mr. W anzek and a

6 subsequent letter from Concordia, dated August 10, 2006, both discussing investment opportunities

7 with a new company that Concordia would be forming and stating that investors could continue to

8 invest under the current structure by September 30, 2006.320 Ms. LeMay testified that she made an

9 additional investment of $10,000 in 2006 based on the letters.321 Ms. LeMay testified that another

10 $10,000 was added to her account as a gift from her mother who made a payment to Concordia.322 Ms.

11 LeMay testified that she further built up her account by having some other interest payments reinvested

12 rather than having them paid to her.323 Ms. LeMay testified that these additional investments raised

13 her principal balance over $100,000.324 Ms. LeMay testified that she did not know how much money

14 she had received in cash from Concordia.325

15 Ms. LeMay testified that she received a March 6, 2009 letter from Chris Crowder stating that

16 Concordia had been hit hard by the current financial crisis.326 While the March 6, 2009 letter stated

17 that Concordia had taken large losses over the last year and a half, Ms. LeMay testified that Mr. Bersch

18 and Mr. Wanzek had not shared this information with her.327 Ms. LeMay testi f ied that prior to

19 receiving this letter, she did not know that Concordia was having financial trouble or that other

20 investors had requested to withdraw their funds from the company.328 The March 6, 2009 letter further

21 stated that Concordia's attorney was drafting a new agreement for Ms. LeMay to sign and that future
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31s Tr. at 421-422.
319Tr. at 422.
320Tr. at 286-292, 369-370, EXeS. S-2£ S-2g.
321Tr. at 286, 291-292, 3 I5, 395.
322 Tr . at  315-316, 395.
"°1w.a1316.

324Tr . at  316, 426-427.
325 Tr. at 396-397.
326Tr. at 294, Exh. S-2i.

327 Tr. at 295, Exh. S-21.
328 Tr. at 358,  360361, Exh.  S-2i .

77088
DECISION no.52



l

DOCKET no. S-20906A-14-0063

l

1

I

l

l

l

1

l
l

l

l

l
l

l
l

I

l

9

l

l checks sent to investors would be classified as return of capital rather than interest.329

2 Ms. LeMay testified that she received a second letter, dated March 10, 2009, from Concordia

3 asking that she sign an amendment to her existing contract.33° The March 10, 2009 letter was

4 accompanied by the First Amendment.33! Ms. LeMay testif ied that she was not given a chance to

5 negotiate the terms of the proposed amendment.332 Ms. LeMay testified that, after speaking with her

6 brothers, Paul Singleton and John Veme Singleton, she decided not to sign the amendment.333 Ms.

7 LeMay testified that she subsequently received a letter from Concordia stating that if they do not

8 receive her amendment by April 24, they would hold aside further return on principal.334 Ms. LeMay

9 testified that she did not think Concordia had the right to withhold her return of principal and she felt

10 like the company was "trying to twist my arm."335 Ms. LeMay testified that she received another letter

11 from Concordia stating that the company had received over 80% of the investors' signed amendments,

12 payments would only be made to investors who have signed and returned the amendment, and that all

13 current and future payments to her would be suspended pending receipt of her amendment.336 Ms.

14 LeMay testified that she felt coerced by the information in this letter.337

15 Ms. LeMay testified that her brother sent a letter, dated April 13, 2009, to Chris Crowder

16 requesting additional information regarding his and his siblings' investments.338 Ms. LeMay testified

17 that her brother sent a second letter, dated April 24, 2009, to Chris Crowder again requesting

18 information regarding the family's accounts and the overall health of Concordia.339

19 Ms. LeMay testified that she faxed a letter, dated June 10, 2012, to Chris Crowder, along with

20 a signed copy of her Second Amendment to Servicing Agreement, dated June 12, 2012.340 Under the

21 terms of the Second Amendment, 55% of Ms. LeMay's investment was "cancelled as a bad debt,"
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329Tr. at 297, Exh. S-21.
330 Tr. at 296, Exh. S-2j .
331Tr. at 296, Exh. S-2c.
332Tr. at 297.
333Tr. at 298-299.
334Tr. at 299, Exh. S-2k.
335Tr. at 300.
336Tr. at 300-3019 Exh. S-2l.
337Tr. at 302.
338Tr. at 302-304, Exh. S-2m.
339 Tr. at 304-311, Exh. S-Zn.
340 Tr. at 312-313, Exhs. S-2d, S-2q.
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1 reducing the amount owed to her, as of February 1, 2009, from $66,554.03 to $1 l,159.06.3'" The

2 Second Amendment also contained a provision whereby the investor released Concordia and "its

3 officers, directors, agents and employees from any and all liability under the original Agreement"

4 except as amended by the Second Amendment.342 Ms. LeMay testified that she signed the Second

5 Amendment after discovering that her mother and brothers' accounts had been reduced for the checks

6 that had been withheld.343 Ms. LeMay testified that Concordia's loss of $838,000 in 2006 was

7 information that she would have wanted to know and, had she known, she would not have reinvested

8 her interest payments.344 Ms. LeMay testified that she would have asked for her money back had she

9 known Concordia was losing money.3"5

10 Ms. LeMay testified that she received a letter from Concordia, dated June 13, 2012, in response

ll to her questions.346 Ms. LeMay testified that the June 13, 2012 letter did not entirely satisfy the

12 questions she had posed because she considered the explanation she received to be "in very general

13 terms" and she did not receive an accounting of her money over the years.347

14 Ms. LeMay testified that she received a copy of an August 19, 2009 letter, and accompanying

15 financial information about Concordia, from the law firm of Millar, Hodges & Bemis that was sent to

16 her brother, Paul Singleton.348 Ms. LeMay testified that based on the custodial fees reported in

17 Concordia's financial information, she determined that ER Financial held approximately $2.5 million

18 in truck contracts at the end of fiscal year 2008, but that number dropped significantly in 2009, which

19 caused Ms. LeMay concern that other investors no longer had contracts while she still had hers.349

20 Ms. LeMay testified that she received a copy of a November 4, 2009 letter sent by her brother,

21 Paul Singleton, to attorney Richard Millar, Jr., of Millar, Hodges & Bemis, requesting that Concordia

22 release the checks being held for him and his family members.350 Ms. LeMay testified that she also
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341Tr. at 314, 371-372, Exh. S-2d.
342Tr. at 372, Exhs. S-2d, S3c.
343 Tr. at 316-317.
"'1?.at320.
343 Tr. al 320-32 I .
346 Tr. at 321, Exh. S-2r.
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348 Tr. at 325, Exh. S-4h.
349 Tr. at 325-328, Exh. S-4h.
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1

1 received a copy of Paul Singleton's January 14, 2010 letter35! to Mr. Millar requesting Concordia's

2 2009 financial statement and a "reasonable, transparent and detailed explanation" as to why Concordia

3 was demanding that they sign a new contract.352 Ms. LeMay testified that she received a copy of Paul

4 Singleton's September 18, 2010 letter to Mr. Millar again requesting Concordia's 2009 financial

5 data.353 Ms. LeMay testified that she received a copy of Paul Singleton's November 4, 2010 letter to

6 Mr. Millar again requesting Concordia's 2009 financial data, requesting a copy of the contracts held

7 by Mr. Singleton, and requesting a meeting with Mr. Millar and Mr. Crowder on December l, 2010.354

8 In a November 20, 2010 letter to Mr. Crowder, Paul Singleton requested Concordia's balance sheet

9 and income statement for 2009 and the same data for the current year to that date, and also suggested

10 times for an in-person meeting in early December.355 A December 14, 2010 letter from Paul Singleton

l l to Chris Crowder acknowledged their meeting on December 2, 2010, and Concordia's offer to buy out

12 the family's contracts at 20% of the balance of the investments.356 The December 14, 2010 letter again

13 requested audited financial reports from mid-2009 to the present.357 A December 17, 2010 letter from

14 Paul Singleton to Chris Crowder offered a $50 money order for Concordia to give to an employee in

15 exchange for copying or scanning financial reports after normal work hours to provide a copy to Mr.

16 Singleton.358 On or about December 22, 2010, Mr. Singleton received a reply letter from Mr. Crowder

17 stating that Concordia was not required to, and would not, provide any additional financial information,

18 that no buy-out offer had been extended, and that the company was returning the $50 money order.359

19 A March 8, 2011 letter from Paul Singleton to Chris Crowder once more requested recent f inancial

20 statements from Concordia.360 An April 18, 2011 letter from Paul Singleton to Chris Crowder

21 expressed disappointment that Mr. Crowder had not responded to the March 8, 201 l letter or provided
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351 The letter is dated with a typographical error, reading "January 14 lOl0." Exh. S-8h. As the letter requests financial
data for the year 2009, and in the context of other correspondence which is part of the record, we conclude the date of the
letter to be January 14, 2010.
352 Tr. at 330-332, Exh. S-8h.
353 Tr. at 334, Exh. S-Si.
354 Tr. at 336-337, Exh. S-8j.
353 Tr. at 338-339, Exh. S-8k.
356 Tr. at 339, 3419Exh. S-8l.
357 Exh. S-81.
ass Tr. at 345, Exh. S-8m.
359 Tr. at 346-348, Exp. S-Sn.
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1 the requested financial information." !

2 Ms. LeMay testified that she met with Mr. Borsch before the Second Amendment was sent to

3 investors and asked whether he had signed the First Amendment.362 Ms. LeMay testified that Mr.

4 Bersch told her that he had signed the First Amendment because it would be "better to get something

5 back than nothing."363 Ms. LeMay testified that she asked him how things had gotten to this point and

6 Mr. Bersch told her that he didn't know anything more than she did and he was 'just an investor."364

i

i

i

i

i

i

i

l

7 Ms. LeMay testified that she stated to Mr. Bersch that he was on Concordia's Board of Directors and

8 she asked why he didn't tell her that the contracts were not performing, to which Mr. Bersch told her

9 that he had not been on Concordia's Board of Directors for years.365

10 Ms. LeMay testified that she felt ER Financial had "bailed" on the investors for whom it had a

1 l duty "to keep an eye" on their investments.366 Ms. LeMay testified that she did not believe Mr. Bersch's

12 family had been "hit up for the millions of dollars that they said they had invested" in the way her

13 fami ly' s  investments had been affected.367 Ms. LeMay testified that she felt discouraged by the way

14 Concordia responded to correspondence from her family.368

15 On cross-examination, Ms. LeMay acknowledged that she understood any investment had risk

16 and a higher interest rate would carry higher risk.369 Ms. LeMay acknowledged that the Servicing

17 Agreement stated that the truck contracts would be considered lower grade under industry standards.37°

18 Ms. LeMay testified that she placed an advertisement in the classified section of a general circulation

19 newspaper in Lake Havasu City that asked "Concerned About Concordia Financial investment'?" with

2 0 her email address.37! Ms. LeMay testified that she wanted to hear from other Concordia investors, but

21 those communications "didn't go anywhere."372
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l Ms. LeMay test i f ied that  Mr. Borsch did her  taxes fo r  several  years and then Mr. Wanzek did

2 them through approximately 2012.373 Ms. LeMay testified that she claimed losses from Concordia on

3 some of her tax retums.374

4 Ms. LeMay testified that her brother, Paul Singleton, is a professor emeritus from the University

5 of Hawaii, and her other brother, Verne Singleton, is a recently retired hospital administrator.375 From

6 her initial investment in 2002 through 2008, Ms. LeMay received interest payments in the form of

7 checks or re-investments.376 At the time she made her initial investment, Ms. LeMay had 25 years of

8 experience managing personal investments and retirement account investments for herself, her

9 husband, and her children.377 Ms. LeMay's investment experience involved trading stocks and mutual

10 funds and she testified to once having purchased a REIT in 1983, which she decided was not for her.378

l l Ms. LeMay test i f ied that  she also  had invested in seven apartments in Lake Havasu  befo re 2002 , fo r

12 which she "ran the numbers" to determine whether they would be a good investment." Ms. LeMay's

13 real estate investments in Nevada involved purchasing houses, for which she received interest until the

14 house was sold and her money was returned or reinvested in another house.380 Ms. LeMay described

15 her brothers as sophisticated investors." I

16 Philip Hatch

17 Mr. Hatch testified that he is a retired fire fighter captain who has lived in Lake Havasu City,

18 Arizona since 1998.382 Mr. Hatch testified that he first became aware of Concordia in 2005 from Mr.

19 Wanzek, who did Mr. Hatch's taxes at the time and suggested Concordia as an investment opportunity

2 0 amer Mr. Hatch had money from selling a four-unit apartment building.383 Mr. Hatch testified that he

21 never met  Mr. Bersch and that  he does no t  know who  he i$ .384  Mr. Hatch test i f ied that  Mr. Wanzek
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373 Tr. at 374.
374 Tr. at 376.
375 Tr. at 379-380.
"°1w.a¢381-382.
377 Tr. at 382-384.
37s Tr. at 385-386.
379 Tr. at 386-388.
380 Tr. at 389-390.
38!Tr.at393.
3s2 Tr. at 444, 473-475.
ass Tr. at 445-446, 469. Mr. Hatch testified that, as of the hearing date, Mr. Wanzek still did his taxes. Tr. at 450, 470.
384 Tr. at 46 I -462.
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l l

1 showed him some documents and flow charts about the investment.385 Mr. Hatch testified that he

2 understood Concordia bought truck contracts from the sellers of the trucks and Concordia made money

3 on the interest from the contracts.386 Mr. Hatch testified that he understood ER Financial brought in

4 investors and made money by maintaining the truck contracts.387 Mr. Hatch testified that Mr. Wanzek

5 said his mother had invested over $1,000,000 in Concordia.388 Mr. Hatch testified that he trusted Mr.

6 Wanzek because Mr. Wanzek was his accountant.389 Mr. Hatch testified that he was not very

7 knowledgeable about investments and he discussed the Concordia investment with a more

8 knowledgeable friend who knew other people who had invested in Concordia.390 Mr. Hatch testified

9 that he was attracted to the Concordia investment because: it paid higher interest than he could get from

10 a bank, the principal was secured by the truck contracts, Mr. Wanzek, through ER Financial, possessed

the contracts; and he would be able to get his principal back because it was "basically liquid" and the

12 investment was "pretty safe>a39l Mr. Hatch testified that he understood ER Financial would hold the

13 truck contracts until the loans were paid of£392 Mr. Hatch testified that he did not know whether Mr.

14 Wanzek stated that he would receive a fee for holding the contracts, but Mr. Hatch expected he

15 wouId.393 Mr. Hatch testified that the only discussion about risks from the investment he recalled was

16 that Mr. Wanzek said they had collateral in the trucks.394

17 Mr. Hatch testified that at the time of his investment, his net worth, excluding his primary

18 residence, was under $l,000,000.395 Mr. Hatch testified that Mr. Wanzek probably knew his net worth

19 because Mr. Wanzek did his taxes.396 Mr. Hatch testified that he thought his income was under
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385Tr. at 446.
386 Tr. at 446.

:sv Tr .  at 446447.
388 Tr. at 447.
wasTr .  at 447448.
390Tr . at 448, 469, 490-491 .

391 Tr. at 44s-449.
392Tr. at 449-450.
393 Tr. at 45 l
394Tr . at 45 l
395Tr. at452. On cross-examination, Mr. Hatch testified that he sold his four-unit apartment complex for "probably around
a million dollars." Tr. at 478. On further questioning as to his net worth and the sale of the apartment complex, Mr. Hatch
testified that he could be "a little foggy" in his recollections but he did not believe his net worth, not including his house,
was in excess of $l,000,000. Tr. at 488-490.
396 Tr. at 452 .
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l $200,000 the year he invested.397 Mr. Hatch testified that his motivation for making the investment

2 was to protect his money and generate an income stream for his retirement.398

3 Mr. Hatch testified that he signed a Servicing Agreement reflecting a $150,000 purchase

4 price.399 Mr. Hatch testified that he read the Servicing Agreement before he signed, but that it was

5 hard for him to understand the document.4°° Mr. Hatch testified that he believed he received the

6 Servicing Agreement from Mr. Wanzek as he did not have contact with anyone else regarding the

7 investment.4°' Mr. Hatch testified that he did not recall ever giving permission for ER Financial to

8 send truck contracts and titles back to Concordia, or that he was ever asked by Mr. Wanzek or ER

9 Financial for permission to do $0.402 The Servicing Agreement and Custodial Agreement for Mr.

10 Hatch's investment both had an effective date of December 1, 2005.403

l l Mr. Hatch testified that, after making his investment, he received interest payments from

12 September 2005  through February 2009 , at  which t ime he received payments in the fo rm o f account

13 withdrawals.4°4 Mr. Hatch testified that he received interest of approximately $1 ,260 per month and

14 $15,000 per year, totaling $51,885.42 from September 13, 2005, through February 15, 2009.405 Mr.

15 Hatch testified that he received further payments, from March 2009 through November 2013, in a total

16 amount of $68,750.406 Mr. Hatch testified that he received an amendment to the Servicing Agreement

17 in the mail from Concordia.4°7 Mr. Hatch testified that he had been receiving quarterly progress reports

18 from Concordia that sounded "worse and worse" as to how the business was doing.408 Mr. Hatch

19 testified that he was under the impression that if he did not sign the amendment then he might not

20 receive any more monthly payments, so he believed that a monthly account withdrawal would be better

21 than receiving nothing.409 Mr. Hatch testified that he believed he got the impression that he would stop

22
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"11w.a¢452.
398 Tr. at 453.
399 Tr . at  455 , Exh. S- l08a.

400 Tr. at 455.
401 Tr. at 455-456.
402 Tr. at 456-457.
403 Tr. at 458, Exh. S-l08a, S-l08b.
404 Tr. at 458, 480.
405 Tr. at 480-482.
406 Tr. at 483 .
407 Tr. at 459.
408 Tr. at 459, 485-486.

409 Tr. at 459-460, 462.
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1 receiving monthly payments based upon communications he received from Concordia.4l0 Mr. Hatch

2 testified that Concordia never reached out for his input on a proposed amendment and he was not given

3 an opportunity to negotiate the terms of the amendment.4ll Mr. Hatch testified that Mr. Wanzek never

4 contacted him about the proposed amendment.4l2 Mr. Hatch testified that Concordia did not offer him

5 anything in exchange for signing the amendment.413 Mr. Hatch testified that he felt he needed to sign

6 the amendment otherwise he would have to hire an attomey.4'4

7 Mr. Hatch testified that he received a Second Amendment to Servicing Agreement in the mail

8 from Concordia."!5 Mr. Hatch testified that he didn't think Concordia reached out to him for input on

9 a proposed Second Amendment.'"6 Under the terms of the Second Amendment, 55% of the investment

10 balance was cancelled as bad debt and the investment amount under the Servicing Agreement was

l l reduced from $ l07,599.32 to $25,099.32.4I 7 Mr. Hatch testified that he signed the Second Amendment

12 so that he could continue to receive checks and recover as much of his investment as possible.4!8 Mr.

13 Hatch testified that he did not talk with anyone at Concordia prior to signing the Second Amendment,

14 and that he did not think that he spoke with Mr. Wanzek about it either."I9 Mr. Hatch testified that he

15 received $26,349.32 after signing the Second Amendment.420

16 On cross-examination, Mr. Hatch testified that the value of his apartment building would have

17 gone down if he had not sold when he did.42l Mr. Hatch testified that he would agree with Mr. Wanzek

18 if Mr. Wanzek testified that Concordia losses had been claimed on some of his tax returns."22 Mr.

19 Hatch testified that he understood that any investment has some risk and that the higher the interest

20 rate, the higher the risk.423 Mr. Hatch testified that in 2002 he controlled no investments other than the

21

22

23

24

2 5

2 6

27

28

410Tr. at 460.
411 Tr. at 461, 463.
412 Tr. at 461.
413 Tr. at 463.
414 Tr. at 463.
"51Y.at463.
416 Tr. at 464.
417 Tr. at 464,  Exh.  S-l08d.
41s Tr. at 464-465, 468, 486.
419 Tr. at 465.
"°1w.a¢493.
421 Tr. at 470.
422 Tr. at 470-471.
423 Tr. at 471-472.
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W

1 four-unit apartment building.42"

2 Stephen P. Dennison

3 Mr. Dennison testified that he is a resident of Tucson, Arizona, who worked as a vice president

4 in charge of sales for a mechanical sales company prior to retiring in 1994.425 Mr. Dennison testified

5 that he invested in Concordia while residing in Lance Havasu City, Arizona.426 Mr. Dennison first

6 learned about the Concordia investment at the office of his accountant, Mr. Bersch, while Mr. Bersch

7 was working on his taxes.427 Mr. Dennison testified that the investment was described by Mr. Bersch

8 as an opportunity to earn 12% on his investment from interest attained through the sale of tn1cks.428

9 Mr. Dennison testified that Mr. Bersch did not state that he was part of Concordia.429 Mr. Dennison

10 testified that he understood from Mr. Bersch that the principal of his investment could be returned

l l within a week or two if he asked for it back.430 Mr. Dennison testified that Mr. Bersch explained that

12 Mr. Bersch's role would be Custodian for the contracts, which would be kept in his office, although

13 Mr. Bersch did not disclose whether he would make any money if Mr. Dennison invested.43 I Mr.

14 Dennison testified that Mr. Bersch did not describe any risks involved with the investment."32

15 Mr. Dennison testified that at the time of his investment in 2000, his net worth, exclusive of his

16 home, was less than $1M and that his annual income was less than $200,000433 Mr. Dennison testified

17 that Mr. Bersch did not ask about his net worth or his ability to withstand the loss of some or all of his

18 investment.434 Mr. Dennison testified that prior to investing, he had no experience with the trucking

19 business or financing commercial Ioans."35 Mr. Dennison testified that he thought it was a good

20 investment because he believed his accountant, Mr. Bersch, and because Mr. Dennison had a friend

21 who was successfully involved in a similar business with automobiles.436 Mr. Dennison testified that
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424 Tr. at 480.
425 Tr. at 496, 525.
426 Tr. at 496.
427 Tr. at 497.
428 Tr. at 497-499.
"91T.at497~498.
430 Tr. at 498.
431 Tr. at 498-500.
432Tr. at 499.
"3TT.at500.
434 Tr. at 500.

435TT.at50l.
436 Tr. at 500-50\, 529.
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1

2
l

l

l4

5

6

7

l8

19
l
l10
l

11

he understood from Mr. Berch that he would not need to do anything in connection with Concordia's

servicing or collection on the tnlck loans.437 Mr. Dennison testified he was motivated to make the

3 investment to obtain a stream of retirement income for himself.438

Mr. Dennison testified that he signed a Servicing Agreement reflecting his investment of

$50,000 on March 30, 2000.439 Mr. Dennison testified that the Servicing Agreement identified the

truck contracts as being considered lower quality and that he understands that all investments have

some risk with the higher the interest rate, the higher the risk.440 Mr. Dennison testified that he never

gave written instructions to ER Financial, Mr. Bersch, or Concordia to dispose of the truck contracts

and title assigmnents held by the Custodian, nor did Mr. Bersch or Concordia ask for such

permission.441 Mr. Dennison testified that he signed a Custodial Agreement, dated March 30, 2000,

that was also signed by Mr. Bersch.4"2 Mr. Dennison testified that he made a second investment of

1

l

12 $50,000, as reflected by a Servicing Agreement effective January 4, 2001, on behalf of his children as

13 college funds for his grandchildren.443 Mr. Dennison testified that he signed a Custodial Agreement

14 for this second investment, dated January 4, 2001 , that was also signed by Mr. Bersch.44" Mr. Dennison
9
l

1testified that he invested $50,000 for himself $50,000 for his two children, $50,000 for two nieces,

1

15

16 another $25,000 for himself, and another $20,000 for the children and nieces, for a total investment of

17 $l95,000.445 Mr. Dennison testified that he did not know how much money he received in payments

18 from Concordia.44"'

19 i

20

2 1

22

Mr. Dennison testified that he received a letter to "our Portfolio Investors," unsigned but

credited to Mr. Bersch and Mr. Wanzek, discussing Concordia's growth.447 Mr. Dennison testified that

the letter stated that "[a]s in the past, we also will monitor the financial position of Concordia," which

is what Mr. Dennison understood Mr. Bersch to be doing with respect to his investment, and the letter

23

2 4

25

26
l

27
l

28

437 Tr. at 50 l
438 Tr. at 501-502.
439 Tr. at 504-505, 521-522, 529, Exh. S-l7a.
440 Tr. at 52 I9Exh. S-I7a.
441 Tr. at 505506.
442Tr. at 506-507, Exh. S-l7b.
443 Tr. at 508-509, Exp. S-l43a.
444 Tr. at 509, Exh. S-l43b.
445 Tr. at 529-530, 532.
446 Tr. at 519, 532-534.
447 Tr. at 510, Exh. S-l7e.
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

l described Concordia's financial condition at the time as "excellent."448

Mr. Dennison testified that he received monthly interest payments from Concordia beginning

in 2000 through 2009.449 Mr. Dennison test i f ied that he received an Amendment to Serv ic ing

Agreement in the mail from Concordia.450 Mr. Dennison testified that prior to receiving the First

Amendment, he was not contacted by Mr. Bersch or Concordia about input regarding a possible

amendment.45 I Mr. Dennison testified that prior to receiving the First Amendment and possibly a letter,

in March 2009, neither Mr. Bersch nor Concordia informed Mr. Dennison that Concordia was in

financial trouble.452 Mr. Dennison testified that he had some idea that Concordia was having financial

trouble in late 2008 when he called multiple times after his checks were not arriving timely, only to

receive "different answers every time."453 Mr. Dennison testified that he never had an opportunity to

negotiate the First Amendment.454 Mr. Dennison test i f ied that about the t ime he received the

amendment, he talked with somebody at Concordia about withdrawing all of his money and he was

told that Concordia did not have the money available at the time, although they would in the future.455

Mr. Dennison testified that he did not talk with Mr. Bersch about whether to sign the amendment

because Mr. Borsch "wasn't in the picture anymore," rather he was dealing with Mr. Wanzek, who, at

the time Concordia was defaulting on its payments, had explained how great the company would be

doing and stated he invested $lM of his mother's money into it.456 Mr. Dennison testified that he, his

children, and his nieces signed the amendments because they were told that if they did not sign they

would not receive any more money from Concordia.457

Mr. Dennison testified that he received a Second Amendment to Servicing Agreement in the

mail from Concordia."58 Mr. Dennison testified that he did not recall being asked by Concordia for

input on the making of the Second Amendment and that he was not given an opportunity to negotiate
9

i

23

24

25

26

27

28

448 Tr. at 510, Exh. S-I7e.
449 Tr. at 51 l~5 l2, 522-523. Mr. Dennison testified that he paid taxes on his interest payments. Tr. at 519.
450 Tr. at 512, Exh. S-l7c.
451 Tr. at 512-513.
452 Tr. at 512.
453Tr. at 513.
454 Tr. at 514.
455 Tr. at 514-515.
456 Tr. at 515-516.
457 Tr. at 516-517, 534-535, Exhs. S-l7c, S-I43c.
45s Tr. at 517, Exh. S~l7d.
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l

2

3

4

i5

6

its terms.459 Mr. Dennison testified that he talked with Mr. Wanzek about the Second Amendment,

who told Mr. Dennision that he would not receive any money if he did not sign it.460 Mr. Dennison

testified that he felt like he had no choice but to sign otherwise he would lose his money.46l Mr.

Wanzek testified that when he was presented with the amendments he told Mr. Wanzek that he wanted

to take possession of the truck to get his money back.462 Mr. Dennison testified that Mr. Wanzek told

him there was "an awful lot of paperwork involved" and that Mr. Wanzek would look into it, but he

never did.4637

8

9

Mr. Dennison testified that beginning in 2009 through2013, he received checks from Concordia

for principal payments.464 Mr. Dennison testified that he did not claim any losses from Concordia on

10 his tax retums.465
1

l

12

13

14

15
1

16

17 i

18

19

12 0

21

Mr. Dennison testified that while he was employed he had cash savings and investments in

stocks and mutual funds, which he invested through a broker who was authorized to make trades on

Mr. Dennison's behalti466

Theresa Patricola

Ms. Patricola testified that she is semi-retired, presently doing some consulting work in human

resources after having retired from prior positions as vice president of a high tech electronics company

and executive director of Hospice of Havasu.467 Ms. Patricola holds a Bachelor of Science degree in

business administration, a Master of Science degree in management/human resources, and her

undergraduate or graduate coursework has included courses in accounting, financial analysis and

economics.468 Ms. Patricola testified that she is married and resides in Scottsdale, Arizona.469 Ms.

Patricola testified that her husband was a program manager for IBM and AT&T.470 Ms. Patricola

22

23
l

24

25

26

27

28

459 Tr. al 5 I 7.
460 Tr. at 5 I 8.
461 Tr. at 518.
462 Tr. at 519-520.
463 Tr. at 520.

46" Tr. at 523.
465 Tr. at 523.
466 Tr. at 527-528.
467 Tr. at 703 .
468 Tr. at 726-727.
469 Tr. at 703.
470 Tr. at 746.
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l testified that she lived in Lake Havasu City, Arizona, at the time she became an investor." l

2 Ms. Patricola testif ied that she f irst became aware of Concordia in 2008 when Mr. Bersch

3 approached her with the investment, which he described as easy money, secure, with no risk

4 involved.472 Ms. Patricola testified that she was familiar with the Concordia investment for a year or

5 two before because Hospice of Havasu was getting regular investment returns from it and because Mr.

6 Bersch and Ms. Fuhrman had mentioned it at parties.473 Ms. Patricola testified that she met with Mr.

7 Bersch at the office of Lisa Fuhrman, in Lake Havasu City, to discuss the investment opportunity.474

8 Ms. Patricola testified that she knew Ms. Fuhrman who was on the Board of Directors for Hospice of

9 Havasu.475 Ms. Patricola testified that Mr. Bersch described Concordia's business as holding contracts

10 for truckers, from whose payments Concordia would provide investors ten percent interest on their

l l investment.47' Ms. Patricola testified that she understood the truck loans were being given to people

12 with poor credit but it would not be a risk for investors because at any time the investors could receive

13 a return of their full investment, and if a tucker defaulted on a contract, Concordia would replace the

14 contract."77 Ms. Patricola testified that Mr. Bersch said there was no question about the safety of the

15 investment and that it was guaranteed by an insurance company.478 Ms. Patricola testified that Mr.

16 Bersch said his role in the investment would be to hold the contracts in collateral at his office.479 Ms.

17 Patricola testified that it gave her a sense of security knowing that the contracts would be held locally.48°

18 Ms. Patricola testified that Mr. Bersch did not mention whether he or ER Financial would receive a fee

19 for holding the titles or receive a commission on the investment.48l Ms. Patricola testif ied that Mr.

20 Bersch gave her a flow chart describing the investment, which she found appealing because it: offered

21 a substantial return for investors; involved a local firm, ER Financial; involved Kansas City Life,

22
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26

27

28

471 Tr. at 705.
472 Tr. al 705-706.
473 Tr. at 762.
"'TT.at706,738,76l-762.

"51T.at762.
476Tr. at 706-707, 709.
477Tr. at 707, 763-764.
"81Y.at707,763.
479Tr. at 707-708.
480 Tr. al 708.
"'1w.a¢708-709.
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18

19
l

1
i

20

21

meaning that the investment had a good rating and was secured in case of l0ss.482 Ms. Patricola testified

that she had no experience in the trucking business or the commercial loan business before investing

in Concordia.483 Ms. Patricola testified that she needed to do nothing in connection with the investment

other than receive the checks.484 Ms. Patricola testified that she planned to use the monthly interest

checks to cover her son's college tuition.485 Ms. Patricola received monthly monies from Concordia

through approximately August 2013.486 Ms. Patricola testified that she received approximately

$10,000 of monthly payments that were designated as interest and approximately $38,000 of monthly

payments designated as principal.487

Ms. Patricola testif ied that she and her husband signed a Servicing Agreement reflecting an

initial investment of$ l00,000 made in April 2008.488 Ms. Patricola testified that she never gave written

permission to ER Financial or Mr. Bersch to release the contracts and vehicle titles and that neither Mr.

Bersch nor Concordia ever asked her permission for such a release.489 Ms. Patricola testified that she

and her husband signed a Custodial Agreement with Concordia and ER Financial in connection with

her investment.49° Ms. Patricola testified that she made a second investment of $50,000 in November

2008, because she was encouraged by Mr. Bersch to secure additional monthly interest.49l Ms.

Patricola testif ied that she stopped receiving interest payments two or three months 1ater."92 Ms.

Patricola testified that Mr. Bersch never said anything negative about Concordia's financial position

before she invested.493 Ms. Patricola testified that she would have wanted to know prior to investing

that Concordia had a net loss of $838,556 for the twelve months ending December 31, 2006, and that

she would not have invested had she known."94 On cross-examination, Ms. Patricola acknowledged

that the Concordia income statement she was shown did not include a balance statement, a statement

22 l
l

23 W
l
W1

2 4

25
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27 1

28

482 Tr. at 710.
483 Tr. at 710.
484 Tr. at 710.
485 Tr. at 7l0~7l 1, 752-754.
486 Tr. al 752-753.
487 Tr. at 767.
4ss Tr. at 71 1-712, 715, Exp. S-I9a.

489 Tr. at 712-713.
490 Tr. at 713, Exh. S-l9b.
491 Tr. at 715.
492 Tr. at 715.

493 Tr. at 715.
494 Tr. at 716717. I

l
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l of cash flows, or auditor's notes, all things she would want to see to have a comprehensive view of the

2 financial condition of a company."95 Ms. Patricola testified that a March 6, 2009 letter from Concordia

3 was the first she had heard that Concordia had a record number of voluntary repossessions between

4 July 2007 and June 2008, information that would have kept her from investing had she known.49° The

5 March 6, 2009 letter also stated that in January 2008, three competitors of Concordia "shut their doors,"

6 information that would have led Ms. Patricola not to invest had she known.4°7 On cross-examination,

7 Ms. Patricola acknowledged that, based on her business experience, competitors going out of business

8 could be good for a company if it can absorb some of that business or inexpensively acquire assets that

9 come to market, depending on the circumstances and whether the company in question was in a similar

10 situation.498

l l Ms. Patricola testified that she wrote a letter in response to the March 6, 2009 Concordia letter,

12 wherein she asked for the return of her investment.499 Ms. Patricola testified that after some effort she

13 was able to speak with Mr. Crowder by phone and he said Concordia did not have the money to return

14 her investment.5°° Ms. Patricola testified that she talked about the letter with Mr. Bersch, who told her

15 that he was unaware of Concordia's being in f inancial trouble and stopped taking her calls.5°' Ms.

16 Patricola testified that she received an Amendment to Servicing Agreement in the mail from

17 Concordia.502 Ms. Patricola testified that she was not asked for input on the amendment, it was not

18 negotiable, and that she had no choice but to sign because Mr. Crowder told her she wouldn't be paid

19 any money going forward if she did not sign.503 Ms. Patricola testified that she never received anything

20 in exchange for signing the First Amendment.5°4

21 Ms. Patricola testified that she received a Second Amendment to the Servicing Agreement from

22 Concordia.505 Ms. Patricola testified that Concordia asked her input about the terms of the amendment

23

24

25

26

27

28

495Tr . at 741-742, 754-755.
496 Tr. at 718-719, Exh. S-191.
497Tr .  at 718,  Exh.  S- I9l.
498 Tr. at 749-750.
499 Tr. at 719, Exh. S-192.
300Tr. al 720-721 .

501Tr  at 721-722.
502Tr. at 722, Exh. S- l9c.
503 Tr. at 722-723 .
504 Tr. at 766.
505 Tr. at 723.
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1

l

Ms. Patricola testified that she was interviewed by Division investigator Gary Clapper on March
l

l

l

l

l

l

i

l by giving her an option as to whether she would receive a return of 45 or 50 percent of her

2 investment.506 Ms. Patricola testified that she initially did not respond regarding the Second

3 Amendment, but eventually she signed it because Concordia would not have given any money back if

4 she refused.507 Ms. Patricola testified that she never received anything in exchange for signing the

5 Second Amendment.508 Ms. Patricola testified that she felt "cheated and duped" by Mr. Bersch and

6 Concordia who did not give her all the facts about the failing contracts, especially at the time of her

7 second investment.5°9

8 Ms. Patricola testified that the Servicing Agreement stated that the truck contracts would be

9 considered lower grade under industry standards and that she understood that they would be considered

10 subprime loans.5'° Ms. Patricola testified that she considers annuities to be risk-free investments and

l l that she believed Concordia was a risk-firee investment as she was assured that it was.5l1 Ms. Patricola

12 acknowledged that under the terms of the Second Amendment, "55% of the investment balance as of

13 February l, 2009, is hereby cancelled as a bad debt as there is no reasonable possibility that any

14 enforced collection efforts will result in the cancelled amount of the Agreement being covered."5'2 Ms.

15 Patricola further acknowledged that, under the terms of the Second Amendment, she released

16 Concordia and "its officers, directors, agents and employees from any and all liability under the original

17 Agreement" except as amended by the Second Amendment.513 Ms. Patricola testified that she

18 understood that if sufficient investors did not sign the Second Amendment, a likely outcome for

19 Concordia would have been bankruptcy.5l4 Ms. Patricola testified that it would be possible that if

20 Concordia had gone into bankruptcy, then the investors may not have received any money back at

2 1 811.515
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306 Tr. at 723-724.
507 Tr. at 724.
"°1Y.at766.

509 Tr. at 724725.
$10Tr . 81 728.

'!'Tr.at728-729.
312 Tr. al 730, Exh. S~l9d.
313Tr. at 730, Exh. S-I9d.
"'1w.aI73I.
313 Tr. at 756-757.
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l

9

14, 2013, at which time she told him that she was not aware of any fees being paid to the Custodian for

2 the truck titles.5 la However, the Custodial Agreement stated that Concordia would pay the Custodian,

3 ER Financial, a Custodian fee of .025% per month of the principal balance.5!7 A written Memorandum

4 by Mr. Clapper documenting his interview with Ms. Patricola stated that she told Mr. Clapper that she

5 spoke with an attorney prior to the interview and that she had referred four other people to Mr. Borsch

6 about the Concordia investment, for which he paid her "a small amount."5 I8 In her testimony, Ms.

7 Patricola denied making these statements, denied ever referring another investor or receiving any form

8 of finder's fee, and denied having any agreement with the Division as to not being charged if she

9 testified.5 l9

10 Ms. Patricola testified that she was interviewed again by Mr. Clapper on or about March 19,

ll 2015.520 Ms. Patricola stated at the interview, and affirmed in her testimony, that she learned about the

12 investment opportunity from Lisa Fuhr1nan.52l Mr. Clapper's notes from the March 19, 2015 interview

13 indicated that Ms. Patricola did not consider the statement that the Concordia product had been

14 "approved by Kansas city Life Ins., Broker Sunset Financial" as being information that made her think

15 it was a good investment.522

16 Ms. Patricola testified that she never claimed any losses from Concordia on her tax returns.523

17 Ms. Patricola testified that the Division never told her about restitution from this case, but she hoped

18 to see the return of her investment.524

19 Ms. Patricola testified that she and her husband had investment experience in 40l(k) accounts

20 through their employers and that her husband had purchased stock from his employer.525 Ms. Patricola

21 testified that at the time she made her investment, her net worth would have been less than $l,000,000,

22 her annual income would have been less than $200,000, and her combined annual income with her

23

24

25
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516 Tr. at 732, Exh. ER-l0.
517 Tr. at 733, Exh. S-l9b.
518 Exh. ER-10 at Accol44l 1.
519 Tr. at 735, 765.
520 Tr. at 736, Exh. ER-11.
521 Tr. at 736-737, Exh. ER-1 1.
322 Tr. at 737, Exh. ER-l 1.
523 Tr. at 739.
524 Tr. at 739-740.
323 Tr. at 747, 751-752.
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1 husband would have been less than $300,000.96

2 Alan Craig Mason. Jr.

3 Mr. Mason testified that he is employed as senior vice president, general counsel, and secretary

4 of Kansas City Life, and secretary of Sunset Financial.527 Mr. Mason testified that he joined Kansas

5 City Life and Sunset Financial in 2006, and that he has been general counsel for Kansas City Life for

6 the last ten years and secretary of Sunset Financial for the last seven years.528 Mr. Mason testified that

7 Sunset Financial is a wholly owned subsidiary of Kansas City Life, but it is a separate legal entity.529

8 Mr. Mason testified that currently Sunset Financial is an underwriting broker-dealer and distributor of

9 variable universal life products for its parent, Kansas City Life. Mr. Mason testified that prior to 2012,

10 Sunset Financial was a retail broker-dealer that sold various products, all securities, through a network

l l of registered representatives.53°

12 Mr. Mason testif ied that, in approximately October 2012, he was contacted by the Division

13 regarding a flyer used by Concordia in relation to an investment involving truck contracts which stated

14 that the investment was a product approved by Kansas City L if e and that the broker was Sunset

15 Financial.53l Mr. Mason testified that after receiving the flyer, Kansas City Life conducted an

16 investigation and found no record of the flyer or any knowledge of the Concordia product, although

17 the company's due diligence officer, Kim Kirk ran, had reviewed the product.532 Mr. Mason testified

18 that in 2000, Mr. Kirk ran had the title of director of products and sales and that he did due diligence

19 to determine whether Sunset Financial would permit its representatives to sell offerings other than the

20 company's own proprietary products.533 Mr. Mason testified that Sunset Financial, upon the request

21 of certain representatives, would enter an agreement with certain alterative investments.534 Mr. Mason

22 testified that Mr. Kirk ran traveled to California and met briefly with Ken Crowder, but he did not

23
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526 Tr. at 761 .
527 Tr, at 792-793.
52s Tr. at 793, 1774-1775.

529 Tr. at 793, 805.
330 Tr. at 794, 799.
331 Tr. at 794.
532 Tr. at 794-796, 809.
533Tr. at 1781-1782.
534 Tr. at 1783.
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1 approve any Concordia investment.535 Mr. Mason testified that Mr. Kirk ran was discharged from

2 Sunset Financial on October 12, 2012, in part due to an SEC review of Sunset Financial's due diligence

3 procedures relating to private placement products, and in part due to a FINRA investigation of Mr.

4 Kirkman's due diligence practices, which were found to include issues of inadequate documentation

5 pursuant to a letter of acceptance, waiver and consent ("AWC") between FINRA and Sunset

6 Financial.536 Among the findings of the AWC, Sunset Financial delegated nearly all due diligence

7 responsibilities for private placements to Mr. Kirk ran, and the company had in place inadequate

8 supervision of the due diligence and sales of private placements.537 Mr. Mason testified that no

9 individual disciplinary action was raised against Mr. Kirk ran, but he was criticized under the AWC

10 for failing to maintain materials from his due diligence investigation that he should have kept and for

ll failing to identify when the product became less profitable so as to stop sales.538

12 Mr. Mason testified that Sunset Financial discovered that three customers had purchased the

13 Concordia product but could not determine whether they were purchased directly through Sunset

14 Financial or from a registered representative.539 Mr. Mason testified that he believed the registered

15 representative, Randolf Albers, had "sold away" the three Concordia investments, meaning that he sold

16 a product not approved by Sunset Financial, although Sunset Financial required him to report the sales

17 after becoming aware of them.540 Mr. Mason testified that Sunset Financial had records showing Mr.

18 Albers had first reported Concordia sales on his compliance questionnaire in 2003, but the company

19 did not have any earlier compliance questionnaires based on their document retention policies.54l Mr.

20 Mason testified that based on Sunset Financial's document destruction practice for closed accounts, he

21 could not determine whether other investors whose accounts had been closed prior to 2003 may have

22 purchased the Concordia product.542 Mr. Mason testified that no documentation was found that Sunset

23 Financial had ever approved of the investments sold by Concordia or that Kansas City Life ever

24

25

26

2 7

28

333Tr. at 804, 810, 816.
336Tr. at 820-821, 1786-1787, Exh. C-30.
537Tr. at 1789-1794, Exh. C-3 l .
538Tr. at 1794-1795.
539 Tr. at 796.
540 Tr. at 798~799, 811-812, 823, 827.
541 Tr. at 812-813.
542Tr. at 808-809.
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l approved Sunset Financial to sell them.543 Mr. Mason testified that if the Concordia product had been

2 approved, it should have been widiin the minutes for Sunset Financial, which have been kept at least

3 as far back as 2000, but the minutes make no mention of it.544 Mr. Mason testified that the Kansas City

4 Life minutes do not mention the Concordia product either.545 Mr. Mason testified that Mr. Albers, as

5 a registered representative or, later, as a branch manager, could not approve products for Sunset

6 Financial to sell without approval from higher up in the company.546 Mr. Mason testified that Sunset

7 Financial would not have sold the Concordia product without entering into a selling agreement.5"7 Mr.

8 Mason testified that Sunset Financial did not appear to have received any commissions for the sale of

9 Concordia investments.548 Mr. Mason testified that he was not aware of documents admitted in the

10 case which showed that Sunset Financial had received payments from Concordia for selling the

11 product.549

12 On cross-examination, Mr. Mason testified that Mr. Albers had reported the sale of Concordia

13 secured notes under securities activity in his 2001 annual representative survey.55° In questionnaires

14 submitted by Mr. Albers to Sunset Financial in 2006, 2007, and 2008, Mr. Albers listed Concordia

15 products among the private investments he was selling which have been approved by Sunset

16 Financial.55! Mr. Mason testified that Sunset Financial knew that the Concordia product was being

17 sold as an outside business activity.552 Mr. Mason testified that it would have been Sunset Financial's

18 job to tell Mr. Albers that a product he reported as being approved was, in fact, not approved and to

19 investigate the matter.553 Mr. Mason testified that Sunset Financial did not tell Mr. Albers that the

20 Concordia product had not been approved by the company after the 2006, 2007, or 2008

21 questionnaires.554 Mr. Mason testified that the three clients to whom Mr. Albers' sold the Concordia

22
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543 Tr. at 796-798.
544 Tr. a! 818-819.

545 Tr. at 819.
546 Tr. at 819.
"71T.at806.
548 Tr. at 797.
549 Tr. at 807.
550 Tr. at 1819-1824, 1839, 1841-1842; Exh. ER-15 al ACC01 1519, ACCOl 1521-ACC01 1522.
551Tr. at 1825-1827, 1839-1840, Exh. ER-15 at ACCOl l523-ACCOl 1525.
552 Tr. at 1827-1828.
533 Tr. at 1844-1845.
354 Tr. at 1847.
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1 product were not contacted by Sunset Financial regarding the Concordia product.555 Mr. Mason

2 testified that the sale of Concordia's investment product by Mr. Albers was considered by Sunset

3 Financial as the sale of a security.556

4 Mr. Mason testified that Sunset Financial did not have a copy of a selling agreement with

5 Concordia and ER Financial, which Sunset Financial would have expected to find in its binder

6 containing information they had related to Concordia.557 In reviewing the selling agreement from

7 Concordia's records, Mr. Mason testified that, based upon his experience, he did not understand why

8 sales would be limited to accredited investors if the Concordia investments were not securities.558 Mr.

9 Mason testified diet he did not know what conclusion to draw from seeing a draft selling agreement

10 with Concordia signed by Greg Smith, the president of Sunset Financial from the 1990s through

ll approximately 2005.559 Mr. Mason testified that Mr. Kirk ran would have reported to Mr. Smith in

12 June 2000.560 Mr. Mason testified that he would not know if the draft selling agreement had actually

13 been signed by Sunset Financial, but Sunset Financial did not have a copy of the document in its files.56l

14 Mr. Mason testified that the form did not look like a selling agreement used by Sunset Financial,

although he is only familiar with the forms used since 2006.562 Mr. Mason testified that he had not

spoken with Greg Smith about Concordia.5'3 Mr. Mason testified that in his experience as an attorney,

he never had clients sign documents marked as drafts.564

On cross-examination, Mr. Mason testified that, contrary to statements he made in a July 12,

2013 letter to the Division, Mr. Albers was employed by Sunset Financial at the time he sold the

Concordia product, however, Mr. Mason believed that the sales were not made through Sunset

Financial.565 Mr. Mason testified that he did not believe Sunset Financial entered into the selling
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335 Tr. at 1845.
556Tr . at 1840.
557 Tr. at 800, 803, 817, 823-824.
see Tr. at 800-801 .
359Tr. at 802-803, 1836.
560Tr. at 82 l.

561Tr. at 803.
562Tr. at 815-816, 822.
563 Tr. at 804, 811.
%41}atg04.
565Tr. at 1796-1803, Exhs. ER-I5 as ACCOl 1412, C-32.
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l agreement, dated June 2000, with Concordia and ER Financial.566 Mr. Mason testified that he was not

2 aware of any products that Sunset Financial may have sold where sales were limited to accredited

3 investors other than securities.567 Under the terms of the selling agreement, investors were defined as

4 being accredited investors who purchase Contracts and execute Service Agreements.568 Mr. Mason

5 testified that Sunset Financial had documents from Concordia that were dated as far back as January l,

6 2000, but that Sunset Financial was not sure when those documents were received.569 Mr. Mason

7 testified that the first private placement approved by Sunset Financial was in 2001, and prior to that

8 Sunset Financial would not have had the experience or procedures in place to approve a private

9 placement.37° Mr. Mason testified that he did not have access to either the emails or calendars of Mr.

10 Kirk ran and Mr. Smith from the year 2000.571 Mr. Mason testified that he had no records of a 2000

l l or 2001 meeting in the offices of Kansas City Life with Mr. Bersch, Mr. Wanzek, and Mr. Albers,

12 although Mr. Mason admitted he would not have records of calendars from that time.572 Under the

13 terms of the selling agreement, Concordia was to pay the seller a fee of one percent within ten days of

14 receipt of the investor's purchase payment and an additional 0.125 percent of the purchase price for

15 each month the investor remained invested.573

16 Sunset Financial received a $2,000 finder's fee check for Randy Albers and a cover letter from

17 Concordia, both dated October 30, 2000, in reference to Pierce, an investor who made an investment

18 of $200,000 on October 23, 2000.574 Mr. Mason testified that Sunset Financial would have processed

19 the check and taken a share as the company "take[s] a haircut on all money that flows through [its]

20 books," which would have been consistent with the poor procedures cited by FINRA in the AWC.575

21 Mr. Mason testified that he did not believe it was possible that the processing of the check indicated

22 that the Concordia product was approved pursuant to a selling agreement that could not now be found,

23
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27

28

566 Tr. at 1803-1804, Exh. ER-I2.
567Tr. at 1842-1843.
368 Tr. at 1842, Exh. ER-12.
569 Tr. al 1804-1806, Exh. ER-I5 at ACCOl 1418.
570Tr. at 1833-1834.
571Tr. at 1832-1833.
572 Tr. at 1835-1836.
$73Tr. at 1806-1807, Exh. ER-l2.
574Tr. at 1803, 1808, Exhs. ER-I5 at ACCOl 1537-Acc01 1538, S-I48a.
575 Tr. at 1809-1810.
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1 although he admitted he could not say that the entirety of the documents provided to Mr. Kirk ran in

2 2000 would have still been in existence when Mr. Mason started looking for them.576 Sunset Financial

3 received a $750 check and cover letter from Concordia, dated January 9, 2003, which gave an itemized

4 breakdown for commissions, from the month of December, in the amount of $250 each for Foutz,

5 Ferris, and Pierce, which would reflect 0.125 percent of the purchase price of $200,000 for each of

6 these three investors.577 Mr. Mason testified that this check would also have been deposited and Mr.

7 Albers paid his share.578 Sunset Financial's trades blotter indicated that Sunset Financial received $750

8 checks from Concordia, as a product sponsor, for Randy Albers from January 3 l , 2003 through January

9 l, 2007, with payments continuing at slightly different amounts through February 13, 2009, for a total

10 of $54,873."9 Mr. Mason testified that with all these checks, Sunset Financial would deposit them,

I l take its share, and then pay Randy Albers.580 Mr. Mason testified that Sunset Financial would not have

12 information from the trades blotter prior to January 2003, because of a change in electronics systems

13 that the company made about that time.58' Mr. Mason testified that Sunset Financial never conducted

14 an investigation into Mr. Albers related to Concordia and that while Mr. Albers was terminated for

15 selling away, the termination was not related to Concordia.582

16 Mr. Mason testified that the documents he sent to the Division were gathered from looking at

17 all the files at Sunset Financial that would reference Concordia, the blotter, and Mr. Albers' fire file.583

18 Mr. Mason testified that in compiling the documents, he spoke with Mr. Kirk ran and Kelly Ullom,

19 Sunset Financial's current president and former Chief Compliance Officer, with Mr. Ullom also having

20 spoken with Susie Denny, who at the time was vice president of operations, but who had been in the

21 compliance department in 2000 and was the vice president of compliance when Mr. Albers submitted

22 his 200] annual representative survey.58"
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"'>Tr. at 1810-1811, 1813.
377 Tr. at 1813-1815, EXhS. ER-I5 at ACCOl l 54l-Accol 1543, S-I l 5a, S-l33a, S-l48a.
578 Tr. at 1814.
579 Tr. at 1815-1818, Exh. ER-l5 at ACCO] 1527-ACCOl 1528.
"°Tr. at 1818.
381 Tr. at 1848.
582 Tr. at 1818-1819.
583 Tr. at 1779-1780.
584 Tr. at 1777, 1779-1780, 1828-1829, 1839; Exh. ER-I5 at ACCO] 1521 .
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in California.587  Ms. Hodel  test i fied that  she first  learned about  Concordia from her accountant , Mr.i

9

l l
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i
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l

l
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l Kathleen Hodel

2 Ms. Hodel testified that she is a retiree living in Lake Havasu City, Arizona, since 1990, having

3 previously worked in management at AT&T for seventeen years.585 Ms. Hodel  test i f ied that  her

4 husband, Donald Hodel, had owned a termite business in the Los Angeles area.586 Ms. Hodel testified

5 that after retiring to Lake Havasu City, she and her husband owned and managed three small apartment

6 buildings which they acquired in 1990 through an exchange of an apartment building they had owned

7

8 Bersch, and that she and her husband made their first purchase in October 1999.588 Ms. Hodel testified

9 that she trusted Mr. Bersch as he was her accountant.589 Ms. Hodel testified that Mr. Bersch did her

10 taxes fo r  a number o f  years and that  Mr. Wanzek took over and does them to  this day.s90  Ms. Hodel

testified that Mr. Bersch described the investment as Concordia purchasing truck loans and charging

12 truckers high interest.59! Ms. Hodel testified that she felt secure knowing that the trucks were collateral

13 and that Concordia guaranteed that if a loan defaulted it would be replaced, p lus o ther people in the

14 community were investing through Mr. Bersch.592 Ms. Hodel testified that she received a one-page

15 brochure about Concordia from Mr. Bersch.593 Ms. Hodel testified that information in the brochure

16 made the Concordia investment appealing to her: it offered a high rate of interest, principle had doubled

17 in under six years, it was guaranteed, it offered a monthly check, and they had a large number of trucks

18 in California.594 Ms. Hodel testified that she also received a flow chart about the investment from

19 either Mr. Bersch or Concordia.595 Ms. Hodel testified that she understood Mr. Bersch would be the

2 0 Custodian for the account, keeping the contracts and the titles in his possession.596 Ms. Hodel testified

21 that Mr. Bersch did not mention whether he would receive any fee for holding the contracts and titles,

22
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2 6
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585Tr. at 942-943, 969-970.
586 Tr. at 942-943.
387Tr. at 943, 970-971, 1004-1005.
588 Tr. at 944.
3s9 Tr. at 944-945.
590 Tr. at 976.
391 Tr. at 945.
592Tr. at 945-946.
593Tr. at 946-947, Exh. S-l 89.
594 Tr. at 949, Exh. S-I89.
595 Tr. at 949, Exh. S-24I.
596 Tr. at 950-95 I .
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or whether he would receive a fee or commission if she invested.597 On cross-examination, Ms. Hodel

testified that she understood the Custodian would receive a fee from Concordia in the amount of 0.25%

per month of the principal balance, pursuant to the terms of the Custodial Agreement she signed in

connection with her investment.598 Ms. Hodel testified that Mr. Bersch did not mention any risks

involved in the Concordia investment.599 On cross-examination, Ms. Hodel testified that she

understood any investment has risk although she did not believe that a higher interest rate meant a

higher risk in this case because collateral was present.600 Ms. Hodel testified that since Mr. Bersch was

her accountant, she assumed he knew her net worth before she invested.6°' Ms. Hodel testified that at

the time she and her husband invested, their net worth, excluding their home, was greater than $1

miI1i0n.'02

l l

12

13

14

15
1
1
316

17

18

19

20

Ms. Hodel testified that she and her husband invested in Concordia five times, selling different

pieces of property to make the investments.6°3 Ms. Hodel testified that in the beginning, there was no

question that they could afford to invest in Concordia, while towards the end of her investments, Mr.

Bersch expressed that they should diversify, but since they still owned income producing property,

they determined that it would be okay to continue to invest in Concordia.6°4

Ms. Hodel testif ied that before investing in Concordia, she had no prior experience with the

trucking business, or in financing and collecting commercial loans.6°5 Ms. Hodel testified that

Concordia would be a passive investment for her and her husband, with them having no role in

Concordia's business.6°6 Ms. Hodel testif ied that she and her husband planned on the Concordia

interest to be their retirement income, replacing their income stream from the rental properties.607

Ms. Hodel and her husband entered a Servicing Agreement on October 6, 1999, reflecting an21

22 l
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597 Tr. at 95 I .
598 Tr. at 976-977, Exh. S-24b.
399 Tr. at 95 I .
600Tr. at 972-973.
601 Tr. at 95 I .

602Tr . at 951-952.
603 Tr. at 952.
604 Tr. at 952-953.
605 Tr. at 953.
606 Tr. at 953-954.
607 Tr. at 954.1
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1 investment of $75,000 at a 12% interest rate.608 Ms. Hodel testified that she and her husband also

signed a Custodial Agreement, dated October 6, 1999, in connection with this investment.6°9 Ms. Hodel

testified that she and her husband entered into another Servicing Agreement on October 19, 2001,

reflecting an investment of $100,000 at a 12% interest rate.°l° Ms. Hodel testified that she and her

husband also signed a Custodial Agreement, dated October 19, 2001, in connection with this

investment.6'! Ms. Hodel testified that she and her husband entered into a third Servicing Agreement

on February 13, 2004, reflecting an investment of $100,0006'2 Ms. Hodel testified that she and her

husband entered into a fourth Servicing Agreement on January 10, 2005, reflecting an investment of

$100,000.69 Ms. Hodel testified that she and her husband also signed a Custodial Agreement, dated

January 10, 2005, in connection with this investment.6l4 Ms. Hodel testified that she made a fifth and

final investment of $100,000 in October 2005.615 Ms. Hodel testified that her five investments were

held in two accounts, one containing $100,000 and a bundled account containing $400,000.6" Ms.

Hodel testified that when shemadeher investments, she gave her checks to Mr. Bersch.6I 7 Ms. Hodel

testified that she never gave written permission to Mr. Bersch or ER Financial for the disposition or

release of the contracts and title assignments associated with any of her Servicing Agreements.6!8

16 Ms. Hodel testified that the Concordia investment worked well for her from 1999 through 2008,

17 as she received monthly checks and she recommended the investment to friends because of the high

18 interest rate.6!9 Ms. Hodel testified that she received payments from Concordia of at least $360,000 on

19 the bundled account and $47,000 from the smaller account, for a total of at least $407,000.620 Ms.
l
l

20 Hodel testified that she did not provide the Division with the paperwork documenting her payments,
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608 Tr. at 955, 973, 10 I3, Exh. S-24a. Ms. Hodel testified that an additional $25,000 was added to this investment in March
2001, also at a 12% interest rate. Tr. at 981, lol3-lol4.
609Tr. at 956, Exh. S-24b.
610 Tr. at 957, 1014, Exh. S-24c.
611Tr. at 957, Exh. S-24d.
612 Tr. at 958, Exp. S-24g.
613 Tr. at 958-959, Exh. S-24h.
614 Tr. at 959, lol4-Iol5, Exh. S-24i.
615 Tr. at 984.
616 Tr, at 979-980.

617 Tr. at 966.
els Tr. at 955-956.

619 Tr. at 959-960, 973-974.
620 Tr. at 992, 996-997, 999.
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nor was she asked for it.621 Ms. Hodel testified that she also made withdrawals from her accounts of

2 $29,000 in November 2006 and $14,000 in April 2008.622 Ms. Hodel testified that she received back

3 approximately the $500,000 that she had invested in Concordia.623 Ms. Hodel testified that her

4 understanding was that at some point she would be able to receive her $500,000 investment principal

5 back, not counting the interest paid.624 Ms. Hodel testified that she would not have invested in

6 Concordia had she known that: she would only receive her $500,000 back over the years, that the

7 collateral would not be available, that the interest payments were not guaranteed, or that her principal

l

l

i

i

i

l

l

i

i

i

l

8 amount was not guaranteed.625 Ms. Hodel testified that in February 2009 she received an amendment

9 from Concordia.626 Ms. Hodel testified that prior to receiving the amendment, she did not receive any

10 information from Concordia that the company was having financial trouble, nor was she contacted for

l l input regarding amending her investment.°27 Ms. Hodel testified that she was not offered anything by

12 Concordia in exchange for signing the amendment and that she was not given an opportunity to

13 negotiate the terms of the amendment.628 Ms. Hodel testified that she talked with Mr. Bersch about the

14 amendment and was told that she would not receive any payments if she did not sign it.629 Ms. Hodel

15 testified that beginning in 2009 she received principal payments from Concordia which continued

16 through June 2013.630

17 Ms. Hodel testified that she received and signed a Second Amendment from Concordia that

18 said she would receive 45% of her principal with 55% being cancelled as bad debt.63 I Ms. Hodel

19 testified that she spoke with Mr. Bersch about the Second Amendment, and he encouraged her to sign

20 it because it would be better for her to receive 45% than nothing.632 Ms. Hodel testified that she

21 understood not signing the Second Amendment meant Concordia would not return any more of her
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621Tr . at 1001.
622Tr. at 1001-1003.
623 Tr. at 10161017, 1020.
624 Tr. at 1019.
625 Tr. at 1021.
626Tr. at 960, Exh. S-24e.
627 Tr. at 960-961.
628 Tr. at 961 .
629 Tr. at 962-963 .
630 Tr. at 974-975.
631 Tr. at 963-964, Exh. S-24f.

632 Tr. at 964.
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l money and that she had no choice but to sign the First and Second Amendments.633 Ms. Hodel testified

2 that she felt Concordia had been less than transparent with her and did not act in her best interest.634

3 Ms. Hodel testified that for two years she claimed losses from Concordia on her taxes in the

4 amount of $3,000 each year.635

5 Ms. Hodel testif ied that in addition to the apartment buildings, she and her husband owned a

6 commercial building in 1999 that they recently sold for $300,000636 Ms. Hodel testified that in 1999,

7 she and her husband also had a joint investment account in stocks worth approximately $60,000, and

8 individual IRA accounts.637

9 Avi Belial

10 Mr. Beliak testified that he is a forensic accountant employed by the Division for the past two

l l years.'38 Mr. Beliak testified that he has a bacheleor's of science degree in accountancy, that he holds

12 a certified public accounting certificate from the State of Arizona, and that he is a certified fraud

13 examiner by the Association of Certif ied Fraud Examiners.639 Mr. Beliak testified that he has

14 experience preparing financial summaries while with the Division and in prior practice working at

15 accounting firms that specialized in forensic accounting.64° Mr. Beliak testified that he had examined

16 numerous documents pertaining to this case that were provided by Concordia and information obtained

17 through the course of the Division's investigation including investor memos, questionnaires, and

18 inte1views.6'" Mr. Beliak testified that from his review of these documents he prepared summaries of

19 approximately 1,500 pages of documents showing: Custodian fees paid to ER Financial and to Linda

20 Wanzek from 2004 through January 2009; finder's fees paid to ER Financial by Concordia from

21 February 2004 through August 2008; and the total number of investors in Concordia from 1997 through

22 2015.642
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633 Tr. at 965.
634 Tr. at 967.
633 Tr. at 976.
636 Tr. at 1007-1008.
637 Tr. at 1008-1009.
ass Tr. at 1024-1025.
639Tr. at 1024.
"°1T.atl026.
641 Tr. at 10251027, 1055, 1079. Mr. Beliak testified that he did not rely upon any documents produced by the ER
Respondents. Tr. at 1056.
642 Tr. at 1026-1028, Exh. S-194.
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l Mr. Beliak testified that from 2004 through January 2009, Concordia paid Custodian fees of

2 over $2.52 million to ER Financial and over $493,000 to Linda Wanzek.643 Mr. Beliak testified that

3 he did not know how much profit ER Financial may have realized from the fees.644 Mr. Beliak testified

4 that from February 2004 through August 2008, Concordia paid over $565,000 in finder's fees to ER

5 Financial.'45 Mr. Beliak testified that Mr. Bersch signed Custodial Agreements for 28 investors who

6 invested a total of over $4.7 million.°46 Mr. Belial testified that those 28 investors received payments

7 totaling just over $3.6 million, leaving an amount of net principal owed of over $1 .129 million.647

8 Mr. Beliak testified that Mr. Wanzek was the salesman for 19 investors who are still owed just

9 over $946,000.""* Mr. Beliak testified that ER Financial was the salesperson for 12 investors who are

10 still owed approximately $568,000.64 Mr. Beliak testified that the total amount owed to investors is a

l l little over $2.643 million.650 Mr. Beliak testified that another 85 investors in Concordia have been hilly

12 repaid.65l Mr. Beliak testified that Concordia claims that the principal amount still owed to investors

13 is a little over $2.296 million, approximately $347,000 less than the amount Mr. Beliak has identified

14 as being owed.652 Mr. Beliak testified that the Division requested documents from Concordia

15 demonstrating how the company reached its totals, but they were not provided.653

16 Mr. Beliak testified that the difference between the principal amounts as determined by the

17 Division versus those determined by Concordia are about 40% attributable to three investors: Theresa

18 Patricola, for whom Concordia contended there was a $50,000 overage but the Division found that

19 $50,000 to be principal; Jack Guest for whom Concordia contended that over $52,000 paid to the Guest

20 Charitable trust should apply to the principal owed to Mr. Guest, while the Division considered these

21 to be separate investors;654 and Kristine and Gregory Farmer for whom the Division calculated as being
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643 Tr. at 1030, Exh. S-I94.
6" Tr. at 1056-1057.
645 Tr. at 1030, Exp. S-194.
""Tr. at 1031-1032, Exh. S-I94.
647Tr. at 1032, Exh. S-194.
648 Tr. at 1034, Exp. S-194.
649 Tr. at 1034, Exp. S-194.
650 Tr. at 1034, Exh. S-194.
651 Tr. at 1035, 1058, 1116, Exh. S~I94.
632 Tr. at 1034-1035, Exh. S~l94.
653 Tr. at 1117-1118.
654 On cross examination, Mr. Beliak testified that he did not believe he had reviewed the trust documentation and did not
recall whether the Servicing Agreement for the Guest Charitable Trust had been signed by Jack Guest. Tr. at 1066-1067.
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l owed over $24,000, while Concordia stated they should be excluded as ER Financial insiders.655 Mr.

2 Beliak testified that he prepared an initial summary exhibit in April 2015, but revised it based upon

3 additional information from 2013 through2015 and based upon additional repayment information from

4 Concordia.°5' Mr. Beliak testified that the adjustments in his revision reduced the principal amount

5 owed to investors.657 Mr. Beliak testified that his calculations as to the amounts due to investors did

6 not apply the terms of the Second Amendment.658 Mr. Beliak testified that the Division and Concordia

7 disagreed on offset amounts for the following investors: the Walter T. Singleton family, Jack and Susan

8 Schuringa, the Guest Charitable Trust, and Donald and Kathleen Hodel.659

9 Mr. Beliak testified that he did not show principal being owed to any investors by the names of

10 LeMay, Dennison, or Duby.660 On cross-examination, Mr. Beliak testified that, regarding Concordia

l l investors Donald and Kathleen Hodel, if evidence established that they were paid back more money

12 than was reflected in the documents Mr. Beliak used for his summary, that money should be added to

13 their total.°°' Mr. Beliak testified that his understanding of Concordia's figures showed the Hodels'

14 investment split in two accounts with one receiving an excess repayment greater than the offset in the

15 other.662 Mr. Beliak testified that he had reviewed documents ranging from 1997 to 2005 in preparing

16 this part of his summary."3 Mr. Beliak testified that he could not recall the earliest date for payments

17 reflected in his summary and that he did not know whether Ms. Hodel's totals reflected payments

18 received prior to December 31 , 2003.664 Mr. Beliak testified that the records received from Concordia

19 were potentially incomplete.665

20 Mr. Beliak testified that his list of investors would not have included Mr. Bersch or Mr.

21 Wanzek.666 Mr. Beliak testified that he also excluded Mr. Wanzek's mother, Dorothy Wanzek, from
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653 Tr. at 1040-1041, 1046-1048, 1050, 1092-1093, 1095, Exh. S-194.
656Tr. at 1050-1051, Exh. S-194.
637Tr. at 1087-1088.
ess Tr. at 1067-1068.
"91T.at 1136.
660 Tr. at 1089-1090, 1120.
661 Tr. at 1113-1114, 1135.
HQ1}at 1l22.
663 Tr. at 1122-1223.
664 Tr. at 1 128.
665T1.at 1131.
666 Tr. at 1116, 1126.
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l the list of investors as Mr. Beliak excluded known family members from the list.667

G Cla r

Mr. Clapper testified that he has been a special investigator for the Division since September

2001 , until his promotion to his current position, chief investigator, in February 2014.668 Mr. Clapper

testified that he holds a bachelor's degree in criminal justice and administration and he started a

master's program before joining the Tempe Police Department from which he retired at the equivalent

of an officer position after twenty years.669 Mr. Clapper testified that he is a member of the

International Association ofFinancial Crimes Investigators and has attended a number of trainings with

NW3C and the North American Securities Association Administrators.67°

Mr. Clapper testified that he was assigned to this case in August 2012 after a complaint was

received from Suellen LeMay in July 2012.671 Mr. Clapper testified that as the assigned investigator,

he has been the custodian of records in this case and he requested documents from Mr. Bersch, Mr.

Wanzek, ER Financial, Concordia, a number of banks, and investors.'72 Mr. Clapper testified that after

initially speaking with Ms. LeMay, subpoenas were issued to Mr. Borsch, Mr. Wanzek, ER Financial,

and Concordia." Mr. Clapper testified that in investigating Concordia, he discovered that Concordia

had been conducting business in Arizona as far back as 1998, continuously through 2008.674 Mr.

Clapper testified that Concordia never applied with the Commission to do business in Arizona as a

l

l

18 foreign corporation.675 Mr. Clapper testified that his investigation of Mr. Bersch and Mr. Wanzek

19 determined they were both licensed with the Arizona Board of Accountancy as CPAs within

20 Arizona.°76 Mr. Clapper testified that he discovered ER Financial was registered with the Commission
l

21

2 2

as an LLC within Arizona, organized October 9, 2001.677 Mr. Clapper testified that Mr. Bersch and

Mr. Wanzek had done business as ER Financial and Advisory Service before forming the LLC, as

23

24 i

25

26

27

28

667 Tr. at 1127.
668 Tr. at 1207-1208, 1417.
669 Tr. at 1206-1207.
670 Tr. at 1208.
671 Tr. at 1209, 1211-1212.

672 Tr. at 1209-1210.
673 Tr. at 1212.
6]4 Tr at 1212-1213.
6"Tr .  at 1213-1214.
676 Tr. at 1214, EXIIS. S-178a, S-I78b.
677 Tr. at 1215, Exh. S-166.

1
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l demonstrated by contracts and Custodial Agreements.678 Mr. Clapper testified that between January

2 1, 1998, and March 10, 2015, Mr. Bersch, Mr. Wanzek, Linda Wanzek, Christopher Crowder, Kenneth

3 Crowder, ER Financial, and Concordia were not registered with the Commission as securities dealers

4 or S8l€SM€H.679

5 Mr. Clapper testified that the Division issued a subpoena to Concordia, who refused to produce

6 documents because they were located in California while the subpoena operated only in Arizona.680

7 Mr. Clapper testified that he then contacted the California Department of Corporations who issued a

8 subpoena to Concordia for the documents.68' Mr. Clapper testified that he obtained copies of all the

9 documents that Concordia disclosed to the California Department of Corporations.682

10 Mr. Clapper testified that a subpoena was served by certified mail on ER Financial Services

l l requesting internal records regarding investors and the investment.683 Mr. Clapper testified that counsel

12 for Mr. Bersch, the Wanzeks, and ER Financial requested extensions to the response date before

13 eventually declining to produce any records when Mr. Bersch and Mr. Wanzek invoked their right to

14 remain silent under the Fifth Amendment, pursuant to a letter from their attorney dated October 26,

15 2012.684 Mr. Clapper testified that a subpoena was issued to the custodian of records for ER Financial

16 on November 5, 2012, seeking essentially the same information that Mr. Bersch and Mr. Wanzek did

17 not provide, however no substantive documents were ever received from this subpoena as ER Financial

18 had filed Articles of Termination with the Commission on October 3 l , 2012.685

19 Mr. Clapper testified that Mr. Bersch participated in an examination under oath on December

20 18, 2012, where Mr. Borsch gave limited information about receiving the subpoena before invoking

21 his Filth Amendment privilege for the rest of the questioning.686

22 Mr. Clapper testified that he conducted or participated in interviews of investors as part of his

23
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27

28

678Tr. at 1216-1217, Exh. S-l37b.
679 Tr. at 1218-1220, Exhs. S-la - S-lg.
680 Tr. at 1221.
681 Tr. at 1221, Exh. S-162.
es2 Tr. at 1222-1225, Exhs. s-18I, s-182.
683 Tr. at 1225-1228, Exh. S-184.
684 Tr. at 1228-1231, Exhs. S-160, S-185, S-186.
685 Tr. at 1232-1235, 1444, 1557, Exhs. S-183, S-187. Mr. Clapper testified that some packing slips were received in
response to the subpoena. Tr. at 1444.
686 Tr. at 1236-1237, Exh. S-173.
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l investigation.687 Mr. Clapper testified that based on his interviews with investors, the primary

2 salesperson of the Servicing Agreements and Custodial Agreements to Arizona investors was the

3 person who signed the Custodial Agreement.'88 Mr. Clapper testif ied that Chino Commercial Bank

4 and Sunset Financial would have sold a very low number of agreements as opposed to ER Financial.689

5 Mr. Clapper testif ied that he received a copy of a PowerPoint presentation from investors

6 William and Jean Pike regarding their investment in Concordia.690 The PowerPoint presentation

7 recommended Concordia Servicing Agreements and stated that "[t]hese notes meet our client's needs

8 regarding safety of principal[,] higher guaranteed interest[, and] liquidity."69l The PowerPoint

9 presentation further stated that "Servicing Agreements offer two guarantees[: l)] [i]nvestment principal

10 is secured by collateral represented by assigned vehicle titles[, and 2)] Concordia guarantees to replace

1 l any non-performing contract with one of equal or greater value."692 The PowerPoint presentation stated

12 that the Servicing Agreements paid a guaranteed 12% rate of return, however the 12% was crossed out

13 and "10%" was written in its place.693 The PowerPoint presentation also stated that that "Servicing

14 Agreements provide a safety of principal guarantee and 100% liquidity in the event of emergency

15 need."694 Mr. Clapper testified that he also received a PowerPoint presentation from Ms. Fuhrman a

16 couple weeks prior to the hearing.695 This PowerPoint had a page titled "Is There A Way to Increase

17 My Fixed Income Returns Without Undue Risk to My Principal?" with the names Michael Bersch and

18 David Wanzek below.696 This PowerPoint has a slide similar to the one provided by William and Jean

19 Pike which described a guaranteed 12% rate of return from the Servicing Agreements.°97 The

20 PowerPoint presentation stated that Servicing Agreements have no early withdrawal penalty and they

21 offer 100% liquidity.698 Mr. Clapper testified that only two investors said they had seen a PowerPoint
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687 Tr. at 1321.
688 Tr. as 1321-1322.
"911.aI1322,1382.
690 Tr. al 1323, Exh. S-13h.
691 Tr. al 1327, Exh. S~13h at ACC004306.
692 Tr. at 1327-1328, Exh. S-13h at ACC004308.
693 Tr. at 1328, Exh. S-13h at ACC004310.

694 Tr. at 1329; Exp. S-13h at ACC004312.
693 Tr. at 1336-1337, Exh. S-193.
696 Tr. al 1337-1338, Exp. s-193 at ACC015224.

697 Tr. at 1338-1339, Exh. S-193 at ACCOl5231.
698 Tr. at 1339, Exh. S-193 at ACC015232ACC015232.
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presentation, one of whom was Suellen LeMay.699

2 Mr. Clapper testified that his written memorandum regarding his interview with Ms. Patricola

3 incorrectly identified Ms. Patricola as having made referrals of the Concordia investment to other

4 people and as having spoken to her attorney prior to the interview.700 Mr. Clapper testified that this

5 information was in regard to Ms. Fuhrman, not Ms. Particola, whom he also interviewed.701 Mr.

6 Clapper testified that Ms. Fuhrman said that the investment appealed to her because of its liquidity.7°2

7 Mr. Clapper testified that Ms. Fuhrman was on the Board of Hospice of Havasu, which invested in

8 Concordia, ds0 having been attracted by the liquidity of the investment.7°3 Mr. Clapper testified that

9 Ms. Fuhrman said that Mr. Bersch sold the Concordia investment to her and Hospice of Havasu.7°4

10 Mr. Clapper testified that Ms. Fuhrman and Mr. Bersch had a working relationship where they referred

l l people back and forth between their professions and that she had referred "a handful of people or less

12 to Mr. Bersch regarding Concordia."7'5 Mr. Clapper testified that Ms. Fuhrman told him that she

13 received finder's fees from Mr. Bersch.706

14 Mr. Clapper testified that Sterling McCowan reported to the Division that he was attracted to

15 the Concordia investment because of the safety of principal, higher guaranteed interest rate, liquidity,

16 Concordia's guarantees to replace non-performing contracts, and the guarantee of 10 or 12% interest.7°7

17 Mr. Clapper testified that Mr. McCowan reported to the Division that Mr. Wanzek was the salesperson

18 for his investment.7°8

19 Mr. Clapper testified that investors Darrell and Kathy Martin were interviewed by the Division

2 0 and said they were attracted to the investment by the safety of principal, higher guaranteed interest rate,

21 and 1iquidity.7°9 Mr. Clapper testified that Darrell and Kathy Martin reported to the Division that Mr.

22
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2 5

2 6

2 7

28

699 Tr. at 1409-1410.
700Tr . at 1330, Exh. ER-10.
701 Tr. at 1330, 1408-1409, 1537, Exh. ER-10.
"217.a¢1340.
703 Tr. at 1340-1341
704 Tr. at 1341.
705Tr. at 1396-1397, 1473.
706 Tr. at 1397, 1533.
107 Tr. at 1350.
708Tr . at 1350-1351.
709 Tr. at 1351.
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l Wanzek was the salesperson for their investment.7'°

2 Mr. Clapper testified that the Division contacted investor David Roth who reported he was

3 attracted to the investment by the liquidity and because Mr. Wanzek was the salesperson.7" Mr.

4 Clapper testified that the Division contacted investors Gene and Linda Bronsart who reported they were

5 attracted to the investment by the liquidity and because Mr. Wanzek was their salesperson.7'2 Mr.

6 Clapper testified that the Division interviewed investors Gerald and Linda Hoffan who reported they

7 were attracted to the investment by the safety of principal, and liquidity and because Mr. Wanzek was

8 the salesperson.7!3 Mr. Clapper testified that the Division interviewed investor Bryan Peters who

9 reported he was attracted to the Concordia investment because of the safety of principal, higher

10 guaranteed interest rate, liquidity, and the replacement of non-performing contracts.7'4

l l Mr. Clapper testified that the course of his investigation spanned the initial assignment of the

12 case in August 2012 through 2016, with Lisa Fuhrman having produced the flowchart.7l 5 Mr. Clapper

13 testified that he spoke with Greg E. Smith, former President of Sunset Financial, on November 29,

14 2016, about the conflicting sales agreements wherein one appeared to be a draft and the other a final,

15 to inquire whether a selling agreement was ever finalized.7'6 Mr. Clapper testified that Mr. Smith said

16 that normally draft copies would not be signed, but he admitted his signature was on the draf'L7'7 Mr.

17 Clapper testified that Mr. Smith had no recollection of Concordia or ER Financial, but if there had been

18 a Selling Agreement with Concordia, his signature would have appeared on the final copy and he would

19 have initialed in the section for "Waiver of Jury Trial."7I 8 Mr. Clapper testified that Mr. Smith said

20 that without those signatures he did not believe the selling agreement was ever completed.719 Mr.

21 Clapper testified that he did not ask Mr. Smith about the documents the Division received from Sunset

22 Financial, nor did Mr. Smith volunteer any information about those documents.72° On cross-
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710 Tr. at 1351-1352.
711 Tr. at 1352.
112 Tr. at 1352-1353.
713 Tr. at 1353.
"'1w.aI 1354.
715 Tr. at 1354-1355.
7l6 Tr.  at 1355-1356, 1359, 14391440, 1503-1504, 1506-1507, Exh. ER12.

717 Tr. al 1361, 1441, Exh. ER-12.
718 Tr. at 13611362, Exh. ER-12.

719 Tr. at 1362.
120 Tr at 1441-1442, 1511-1516, 1518-1520, Exh. ER-15.
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examination, Mr. Clapper testified that it would be in Mr. Smith's self-interest not to be involved in

this proceeding and that one of the easiest ways to avoid being a part of the proceeding would be to

state that he did not execute a sales agreement.72l Mr. Clapper testified that he did not intimate that

Mr. Smith could be brought in as a respondent on this proceeding or that the Division might take an

action against him if he did not cooperate.722 On cross-examination, Mr. Clapper testified that a FINRA

broker check report for Sunset Financial revealed nine regulatory events, which could be violations of

7 FINRA rules, and could possibly be an incentive to avoid an ongoing proceeding.723

On cross-examination, Mr. Clapper testified that he believed that the third-party insurer

referenced in paragraph 88(c) of the Amended Notice was Kansas City Life.724 Mr. Clapper testified

that flowcharts showed to investors stated that the product was approved by Kansas City Life, but the

flowcharts do not use the words "insured," "underwrote," or "guarantee."725

Mr. Clapper testified that Sunset Financial is a securities broker-dealer but the Division did not

conduct an investigation of it in this case because the investments were mostly sold by Mr. Bersch and

Mr. Wanzek through ER Financial.726

Mr. Clapper testified that no investor raised a concern with him that ER Financial did not have

an escrow license and that he has had no discussion with the Arizona Department of Financial

Institutions.727

18

19 1l
i
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Mr. Clapper testified that some of the investors told investigators that they believed they were

treated fairly in the investment and made positive comments regarding Mr. Bersch and Mr. Wanzek.728

Mr. Clapper testified that investor Daniel Jauregui had worked for Concordia in data entry.729

Mr. Clapper testified that four investors with the same last name did not want to be contacted by the

Division per their counsel; these investors lived in California where they filed a civil action against
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721Tr. at 1507-1508.

722Tr. al 1552.
723Tr . at  1508-1511.
724 Tr. at l382-1383; Amended Notice at1]88(c).
725Tr. at 1383-1387, Exhs. S-I If, S-24l, S-l I0f.
726Tr. at 1387-1389.
721 Tr. at 1390-1391.
728 Tr. at 1393, 1534-1535.
129 Tr. at 13971398.
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1 Ken Crowder, Christopher Crowder, and Concordia.730 Mr. Clapper testified that some investors told

2 the Division's investigators that they were aware that there would be risk in the investment." I

3 Mr. Clapper testified that the Division received documents from Sunset Financial on July 15,

4 2013.732 The documents, as identified in a cover letter by Sunset Financial, include a single sheet

5 payment arrangement that states "Product Approved by Kansas City Life Ins., Broker: Sunset

6 Financial" at the bottom.733 A flowchart in the documents provided by Sunset Financial contains the

7 same language referenced in the cover letter.734 The cover letter also states that Randolf Albers was

8 being paid on Concordia secured notes through Sunset Financial and that Mr. Albers indicated in his

9 filings that the notes had been approved by Sunset Financial, although Sunset Financial showed no

10 records indicating that to be true.735 Among the documents from Sunset Financial was a registered

ll representative survey by Randolf Albers that listed Concordia among a list of private securities

12 transactions and stated that "[s]ade of private placements made to accredited investors only, and only

13 after approved by Sunset Financial Services."736 A compliance questionnaire further acknowledged

14 the sale of private investments in Concordia which "have been approved by Sunset."737 Mr. Clapper

15 testified that the compliance department at Sunset Financial should have had these documents.73"

16 Also included in the documents from Sunset Financial were cover letters, dated October 30,

17 2000, March 1, 2007, and March 13, 2009, to Sunset Financial from Concordia identifying enclosed

18 payments of commissions, custodial fees, and finder's fees, along with documentation of checks.739

19 Mr. Clapper testified that whoever received the checks for Sunset Financial should have been familiar

20 with Concordia.740 The documents from Sunset Financial also included email exchanges from 2010

21 regarding Concordia that included Kim Kirk ran, indicating that Mr. Kirk ran was aware of Concordia

22
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730 Tr. at 1399, 1533-1534.
131 Tr. at 1403-1404, 1535.
732 Tr. at 1424.
733 Tr. at 1425-1426, Exp. ER-l5 at ACCOl 1412.
734 Tr. at 1426-1427, 1562, Exh. ER-l5 at ACCOl 1493.
735 Tr. at 1429, Exh. ER-15 at ACC011413.
736 T1. at 1430-1431, 1515-1516, 1550, Exh. ER-I5 atAccol 1518, ACCOll52I-ACCOlI522.
737 Tr. at 1431-1432, 1563, Exh. ER-I5 at ACCOl 1524-ACCOl 1525.
738 Tr. at 1433.
739 Tr. at 1435-1436, 151 1-1514, l5l6; Exh. ER-I5 at ACCO! l530-ACCOl 1531, ACCOI 1535-Acc01 IS38.
140 Tr. at 1436.
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1 at that time.74' An email from Chris Crowder, dated May 13, 2010, said "[a]fter talking with Randy

2 about options in today's market, he suggested that we contact you in order to present a viable fund for

3 Sunset Financial Service's consideration."742 A subsequent email in that chain written by Mr. Kirk ran

4 regarding Concordia, datedMay 17, 2010, stated "[w]hoa, boy, Randy Albers put all kinds of ideas in

5 his head. SFS is not doing this."743

6 Mr. Clapper testified that the documents received from Sunset Financial included

7 correspondence about the creation of a new company, Concordia Funding, which would be a different

8 entity than Respondent Concordia.744 Documents received from Sunset Financial also stated that

9 Concordia would be the manager of Concordia Funding, that Concordia Funding would be a separate

10 corporate entity used only to acquire and hold the Conditional Installment Sales Contracts originated

l l and serviced by Concordia, and that the investment purpose for the sale of units in Concordia Funding

12 was for Concordia to use the net proceeds to purchase class 8 truck Sales Contracts with investments

13 to be made in qualified Sales Contracts originated by Concordia.7"5

14 On October 7, 2013, the California Department of Business Oversight issued copies of a Desist

15 and Refrain Order to Mr. Wanzek and Mr. Bersch.7"6 Mr. Clapper testified that the Desist and Refrain

16 Order did not include any restitution, fines or administrative penalties.747 The October 7, 2013 Desist

17 and Refrain Orders stated that "Investors were told that Kansas City Life Insurance Company insured

18 their investments, when in actuality the investments were not insured."748 Pursuant to a Settlement

19 Agreement with Concordia, Kenneth Crowder and Christopher Crowder, an Amended Desist and

20 Refrain Order was issued by the California Department of Business Oversight on October 3, 2014,

21 which omitted the allegation about Kansas City Life from the October 7, 2013 Desist and Refrain

22 Order.749 The Settlement Agreement states that the October 7, 2013 Desist and Refrain Orders remain
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741 Tr. at 1436-1438, Exh. ER-15 at ACCO] 1570-ACCOI 1572.

742 Exh. ER-15 at ACCO] 1570.
743 Tr. al 1540-1541, Exh. ER-I5 at ACC01 1570.
744 Tr. at 1529-1531; Exh. ER-15 al ACC01 1546, ACC01 1551, ACC011555.
145 Tr. at 1554-1556, 1566, Exh. ER-15 at ACC01 1555, ACC011568.
746 Tr. at 1244-1245, 1446, Exhs. S-l76a, S-176b. By stipulation among the parties, the California Desist and Refrain Order
is not considered regarding Concordia.
747 Tr. at 1446-1447, Exhs. S-l76a, S-176b.
748 Tr. at 1449-1450, Exhs. S-l76a, s-176b.
749 Tr. at 1447-1448, 1450-1451, 1542, Exhs. ER-5, ER13. By stipulation among the parties, the California Amended
Desist and Refrain Order and Settlement Agreement are not considered regarding Concordia.
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in full effect as to Mr. Wanzek and Mr. Bersch.75° Under the October 7, 2013 Desist and Refrain Order,

Mr. Wanzek and Mr. Bersch were found to have offered and sold to investors securities in the form of

investment contracts, i.e., the Servicing Agreements, which were unqualified, non-exempt securities.75 l

The October 7, 20 13 Desist and Refrain Order further found Mr. Wanzek and Mr. Bersch to have made

material misrepresentations of facts and omitted to state material facts necessary to make statements

made, in the light of the circumstances under which they were made, not misleading.752 The October

7, 2013 Desist and Refrain Order asserts that the misrepresentations include telling investors that their

investments had 100% liquidity when in actuality investors attempted and were unable to withdraw

their money.753 Mr. Clapper testified that no hearing was conducted on either the October 7, 2013

10 Desist and Refrain Order or the Amended Desist and Refrain Order.754

On cross-examination, Mr. Clapper testified that other than speaking to some of the investors

directly, he did not take further steps to determine the Arizona residency of investors other than

revieMng the addresses on the Servicing Agreements.755 Mr. Clapper testified that investors reported

salespersons included Charlie Buttke, Chris and Kenneth Crowder, or no salesperson.756

On cross-examination, Mr. Clapper testified that the Division did not have copies of

information used by investors at the hearing, including the Quicken account of investor Mr. Luhr or

the documents of Ms. Hodel.757 On cross-examination, Mr. Clapper testified that Ms. LeMay testifying

that she is angry and referring to some of the Respondents as "cronies" could be indicia of a

confirmation bias.758 On cross-examination, Mr. Clapper testified that he could not recall any investor

who stated that he or she did not receive payments from Concordia anytime from 1999 through 2008.759

On cross-examination, Mr. Clapper testified that certain "insider status" investors were excluded from

the restitution sought because of their family relationship with the Respondents.76° On cross-

23

24

25

26

27

28

730Tr. at 1542-1543, Exh. ER-13 at 2.
751Tr. at 1543-1544, Exhs. S-l76a, S-I76b.
752Tr. at 1544, Exhs. S-l76a, S-l76b.
753 Tr. at 1545, ExIts. S-l 76a, S-l76b.
754Tr. at 1559.
135 Tr. at 1452-1454.
756 Tr. at 1454-1458.
757 Tr. at 1489-1490.
758 Tr. at 1493 .
759 Tr. at 1496-1497.
760 Tr. at 1497-1498.
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1 examination, Mr. Clapper testified that investor Jack Guest told the Division's investigator that he

2 believed he invested twice, a total of a little over $50,000, without differentiating a separate trust

3 a000un[.76]

4 David John Wanzek

5 Mr. Wanzek testified that he is a certified public accountant, licensed in Arizona and Florida.762

6 Mr. Wanzek testified that he has been an accountant for 33 years and that he was a partner with Mr.

7 Bersch from 1990 until 2012763 Mr. Wanzek testified that he has been involved with charitable

8 organizations and has served on the boards for Kiwanis of Lake Havasu, Haven Center for Abused

9 Women, and Our Saviour Lutheran Church.764 Mr. Wanzek testified that he and his wife, Linda

10 Wanzek, have been residents of Florida since April 2010.765 Mr. Wanzek testified that he lived in Lake

11 Havasu City, Arizona, from 1990 until 2010.766 Mr. Wanzek testified that his wife is basically a stay-

12 at-home mom who had no involvement in selling Concordia truck loans.767 Mr. Wanzek testified that

13 Ken Crowder is his wife's uncle and that Chris Crowder is her cousin.766

14 Mr. Wanzek testified that he first became involved with Concordia after being contacted by

15 Ken Crowder to ask if he would be interested in investing in April or May 1997.769 Mr. Wanzek

i
I

16 testified that he initially said no but later decided to invest in Concordia.770 Mr. Wanzek testified that

17 he asked whether the Concordia investments were securities and he was told they were not by Ken

18 Crowder and an attorney for Concordia.771 On cross-examination, Mr. Wanzek testified he did not

19 know the attorney's area of practice or whether the attorney knew anything about securities.m Mr.

20 Wanzek testified that he would not have gotten involved with the sale of Concordia investments if he

21 knew that they were securities and he was told by Concordia that no licenses were required to sell the
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761Tr. at 1501-1503, Exh. S-I 94.

762 Tr. at 1588.
"'11.ar 1588.
764Tr . at 1590.
765Tr. at 1588-1589.
"°1w.ar 1589.
767 Tr. at 1589.
768 Tr. at 1590.
769 Tr. at 1590-1591.
770 Tr. at 1591.
771 Tr. al 1591, 1703-1704.

772Tr. at 1704-1705.
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l Concordia agreements.773 Mr. Wanzek testified that a number of the investors were accounting clients

2 of his and Mr. Bersch, and that people generally came to know about the Concordia investments

3 through word of mouth through the small community.774

4 Mr. Wanzek testified that he was on Concordia's Board of Directors from 2000 through 2008,

5 although he had told Chris or Ken Crowder that he planned to resign in 2005.775 Mr. Wanzek testified

6 that the board was very inactive and that he attended approximately five meetings totaI.776 Mr. Wanzek

7 testified that, as a board member, he sometimes received financial statements for Concordia.777 Mr.

8 Wanzek testified that when he did not receive financial statements he raised the issue with Kenneth

9 Crowder and Christopher Crowder, although he did not recall those conversations.778 Mr. Wanzek

10 testified that Ken Crowder was essentially in control of Concordia with Chris Crowder becoming

11 involved in late 1999 or early 2000 with his role increasing over time.779

12 Mr. Wanzek testified that Concordia's agreements were prepared by the company's attorney.78°

13 Mr. Wanzek testified that he understood Concordia to buy Conditional Sales Contracts which would

14 then be assigned to investors, with investors paid from the money coming in on the loans to truckers,

15 thereby leaving the success of the investment entirely dependent upon whether truckers repaid their

16 loans.78! Mr. Wanzek testified that Concordia acted as servicing agent for the truck loans, which were

17 secured by the truck titles.782 Mr. Wanzek testified that ER Financial served as the Custodian for most

18 of the investors' truck titles and that several of them came in to look at the titles.783 Mr. Wanzek

19 testified that he told investors that everything has risk and Concordia was no different than any other

20 investment.784 Mr. Wanzek testified that Concordia was responsible for communicating with investors

21 in 2009, about the First Amendment, and in 201 l, about the Second Amendment.785
3

l

22

23

24

25

26

27

28

m Tr. at 1592.
774 Tr. at 1592, 1602.
775Tr. at 1592-1593, 1637.
776 Tr. at 1593.
777 Tr. at 1637-1639.
778 Tr. at 1639-1640.
779Tr. at 1593.
7s0Tr. at 1593.
7sl Tr. at 1594.
781 Tr. at 1595.
783 Tr. at 15951597.

784 Tr. at 1596.
7ss Tr. at 1596.
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Mr. Wanzek testified that he and Mr. Bersch formed ER Financial in 2001 to separate it from

their accounting practice.786 Mr. Wanzek testified that he and Mr. Bersch were the sole members of

ER Financial, that they had the legal power to control ER Financial, and that they actually controlled

the activities of the company.787 Mr. Wanzek testified that he and Mr. Bersch conducted business as

ER Financial and Advisory Services prior to forming ER Financial in 2001 .788 Mr. Wanzek testified

that ER Financial was created mainly for handling the custodial work and had no other business.789

Mr. Wanzek signed fifty-three Custodial Agreements on behalf of ER Financial.79° Mr. Wanzek
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786 Tr. at 1596-1597, 1656.
787 Tr. at 1706.
788 Tr. at 1657-1658.
789 Tr. at 1648-1649.
790 Mr. Wanzek testified to having signed 34 Custodial Agreements, and stipulated to having signed another 19:

l . V. Singleton (l 0/24/2005). Tr. at 1660; Exhs. S-4d, S-4e.
2. p. Singleton (l0/I0/2005). Tr. at 1661, Exhs. S-8a, S-8b.
3. Pike (5/I I/2004). Stipulation to Facts Concerning Certain Securities Division Exhibits at Stipulation No. 5, Dec.

9, 2016 ("Stipulation No. 5"), Exes. S-l3a, S-l3b.
4. Nichols Trust (l/23/2004). Stipulation No. 5, Exhs. S-20c, S-2la, S-2lb.
5. Caputo (1 l/l0/2005). Stipulation No. 5, Exhs. S-26a, S-26b.
6. Shufflebotham Trust (7/18/2008). Tr. at 1662; Exhs. S-30a, S-30b.
7. Peter and Debra Foti (6/30/2008). Tr. at 1662, EXhS. S-36a, S-36b.
8. Frank Foti (6/30/2008). Tr. at 1662-I663; EX.llS. S-38a, S-38b.
9. Putnam (4/I/2000). Tr. at 1663, Exhs. S-4la, S-4lb.
10. Anderson Charitable Trust (I/l4/2003). Stipulation No. 5, Exhs. S45a, S-45b.
ll. Anderson (6/22/2004). Tr. at 1663; Exhs. S-46a, S-46b.
12. Mendenhall Trust (3/14/2003). Tr. at 1663l664§ Exhs. S-48a, S-48b.
13. Mendenhall Trust (7/l 5/2004). Tr. at 1664, Exhs. S-49a, S-49b.
14. Bronsart (9/l/2004). Tr. at 1664, Exhs. S~50a, S-50b.
l5. Martin (2/l7/2004). Stipulation No. 5, Exhs. S-54a, S-54b.
16. Roth/Adams (3/6/2004). Stipulation No. 5; Exhs. S-57a, S-57b.
17. Herman (3/l/2004). Stipulation No. 5; Exhs. S-60a, S60b.
18. Culwell (3/15/2004). Tr. at 1664-1665, Exhs. S-6la, S-6lb.
19. Lewis (l/l/2005). Tr. at 1665, Exhs. S-65a, S-65b.
20. Weiss (l/l/2005). Tr. at 1665, Ex.hs. S-66a, S-66b.
21. Ridgway (6/I2/2002). Tr. at 1665-1666, Exhs. S-68a, S-68b.
22. Ridgway (7/6/2003). Stipulation No. 5, Exhs. S-69a, S-69b.
23. Grover (8/13/2003). Stipulation No. 5, Exdis. S-7la, S-7 lb.
24. Schuringa Trust (12/6/I999). Stipulation No. 5; Exhs. S-75a, S-75b.
25. Ryen (6/13/2002). Tr. at 1666, Exhs. S~77a, S-77b.
26. Ryen Trust (3/ l6/2006). Stipulation No. 5, Exhs. S-79a, S-79b.
27. Ryon Trust (3/I6/2006). Tr. at l666; Exhs. S-80a, S-80b.
28. Ryon Trust (3/I6/2006). Tr. at 1666, Exhs. S-80c, S-80d.
29. McCowan (l l/l/2002). Tr. at 1667, Exhs. S-88a, S-88b.
30. Roberts/Lange (3/l/2003). Stipulation No. 5, Exhs. S-90a, S-90b.
31. Nolden Trust (3/26/2003). Tr. at 1667, Exhs. S-9la, S-9l b.
32. Englert (7/5/2006). Stipulation No. 5, EXhS. S-l00a, S-l00b.
33. Norton (l I/I 6/2005). Tr. at 1668, Exhs. S-l 07a, S-l07b.
34. Hatch (l2/l/2005). Tr. at 1668-1669, Exhs. S-I08a, S-l08b.
35. Peters (l2/5/2005). Tr. at 1669, Exhs. Sl09a, S-l09b.
36. Morgan Trust (2/I/2006). Tr. at 1680, Exhs. S-l l4a, S-ll4d.
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1 testified that ER Financial stopped operating in late 2008, when it stopped getting paid, and it was

dissolved in 2012791 Mr. Wanzek testified that neither he, nor his accounting firm, nor ER Financial,

ever did payroll for Concordia.792 Mr. Wanzek testified that ER Financial did not handle the accounting

for commissions paid by Concordia.793 On cross-examination, Mr. Wanzek could not explain why a

telephone number that he identified as being his daughter's personal cell phone would be stamped on

a letter, from Chris Crowder to Sunset Financial, that accompanied a check for commissions from

investments generated by Randy Albers.79" Mr. Wanzek testified that his daughter was an employee

of Mr. Wanzek's accounting office.795 Mr. Wanzek testified that ER Financial had expenses in its role

as Custodian and it would pay for the use of staff and facilities from the accounting firm.7% Mr.

Wanzek testified that he did not remember ER Financial ever resigning as Custodian.797 Mr. Wanzek

testified that ER Financial stopped acting as Custodian for investors after the Second Amendment,

through 2010 when Concordia needed the titles back to change an address.798 Mr. Wanzek testified

that ER Financial maintained a file for each investor it provided Custodian services for, but these files

were returned to Concordia in November 2010.799 ER Financial received $2.5 million in custodial fees
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37. Morgan Trust (2/l/2006). Tr. at 1680-1681, Exhs. S-ll4b, S-I l4e.
38. Weaver Trust (8/4/2000). Tr. at 1681, Exdls. S-I l 7a, S-ll7b.
39. Wilson (2/9/2000). Tr. at l 68l; Exhs. S-l I 8a, S-I l 8b.
40. Lichtenberg (3/29/2000). Tr. at 1681, Exhs. S-l20a, S-l20b.
41. Rudofsky (I I/5/200l). Tr. at 1681-1682; Exhs. S-l25a, S-125b.
42. Poole (l l/l4/200l). Tr. at I682; Exhs. S-l27a, S-l27b.
43. Thompson Trust (4/9/2001). Stipulation No. 5, Exhs. S-l28a, S-l 28b.
44. Buttke (5/2l/I999). Tr. at 1682, Exhs. S~l32a, S-l32b.
45. McClaran/Bilbao (4/9/2001). Stipulation No. 5; Exhs. S-l36a, S-l 36b.
46. Schuringa (2/I8/1998). Stipulation No. 5; Exhs. S-l37a, S-l 37b.
47. Ridgway-Ford Trust (12/l/l998). Tr. at 1682-1683, Exhs. S-l 40a, S-l40b.
48. Neathery Trust (I 2/l/2005). Tr. at 1684, Exhs. S-l50c, S-l 50d.
49. Hof fort (12/8/2004). Tr. at 1684-1685, Exhs. S-l52a, S-l52b.
50. Barlow/Chau (9/24/1998). Tr. at 1685; Exhs. S-153a, S-l53b.
51. John Gil je Inc. (12/8/1999). Stipulation No. 5; Exhs. S-l 57a, S-l57b.
52. John Gil je Inc. (3/1/2000). Stipulation No. 5; Exhs. S-I 58a, S-l 58b.
53. John Giljelnc. (10/5/2001). Stipulation No. 5, Exhs. Sl59a, S-I 59b.

791 Tr. at 1597, 1649.
792 Tr. at 1597-1598, 1637.
793 Tr. at 1637.
794 Tr. at 1637.
795 Tr. at 1732-1733, 1735.
796 Tr. at 1598.
797 Tr. at 1645.
798 Tr. at 1649-1650.
799 Tr. at 1598-1599, Exh. S-161.
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1 from 2004 through 2008.800 Mr. Wanzek testified that ER Financial continued to perform custodial

2 work after it stopped being paid in 2008, and did so after the First Amendment in 2009.801 Mr. Wanzek

3 testified that over time, documents relating to Concordia have been lost, his recollection of

4 conversations with investors has faded, and approximately ten to twelve investors have died.802

5 Mr. Wanzek testified that he did not register the Concordia investment as a security with the

6 Commission because he did not think it was a security.803 Mr. Wanzek testified that he believed the

7 Concordia investments were legitimate and properly done because several professionals did not raise

8 the question that these were securities: Concordia had attorneys from 1998 through 2008; Concordia

9 had audited financial statements prepared several years from independent CPA firms; Chino

10 Commercial Bank was involved as Concordia's banker and as a Custodian; Pacific Financial Advisors

l l served as financial advisors to Concordia; Sunset Financial, a subsidiary of Kansas City Life, was

12 selling Concordia agreements.8°4 On cross-examination, Mr. Wanzek testified that he knew one of the

13 accounting firms used by Concordia had expertise in determining which investments are securities.805

14 Mr. Wanzek testified that neither he nor ER Financial consulted an attorney as to whether the Servicing

15 Agreements constituted securities under Arizona or federal Iaw.806 Mr. Wanzek testified that he did

16 not take steps to ensure ER Financial was complying with securities law because he did not think the

17 Concordia investments were securities.8°7

18 Mr. Wanzek testified that he did not respond to the California October 7, 2013 Desist and

19 Refrain Order because: there was no financial penalty associated with it, he did not believe he was

20 required to report it to the Arizona Board of Accountancy, it would have been expensive to fight the

21 order in California proceedings, he was concerned about a future proceeding in Arizona with more

22 serious charges, and he had stopped selling investments with no plans to sell more in the future.808

23 Mr. Wanzek testified that he still does taxes for approximately 30 to 35 of the Concordia
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see Tr. at 1720, Exh. S-169.
801 Tr. at 1738, Exh. S-169.

802 Tr. at 1600-1601
803 Tr. at 1602, 1629.
804 Tr. at 1602-1606, Exh. ER-2.

sos Tr. at 1705-1706.
806 Tr. at 1706-1707.
a07 Tr. at 1707-1708.
sos Tr. at 16061609.
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l investors.8°9

2 Mr. Wanzek testi f ied that he and his wife invested approximately $550,000 in Concordia

3 agreements.8'° Mr. Wanzek testified that other family members also invested in Concordia: his wife's

4 parents invested $677,000, his parents invested $2,450,000, and his brother invested $150,000.811 Mr.

5 Wanzek testified that he did the custodial work on the investments of his family members and that the

6 custodial fees were paid to his wife.8 I2 Mr. Wanzek testified that his wife's father was a Superior Court

7 judge in California who never said that the investment was a security.8l3 Mr. Wanzek testified that he

8 and his family members have suffered losses in Concordia like other investors, although he and his

9 brother came close to breadcing even on the investment.8l4 Mr. Wanzek testified that none of the

10 investing family members support the administrative charges against him or want resti tution in

l l connection with this case.815

12 Mr. W anzek test i f ied to hav ing received handouts  and PowerPoint presentat ions from

13 Concordia and Ken Crowder.8!6 Mr. Wanzek testified that he had Concordia handouts in his office to

14 give to persons who asked about Concordia.8l7 On cross-examination, Mr. Wanzek testified that he

15 disagreed with testimony given by Ken Crowder at an examination under oath where Mr. Crowder

16 stated that Concordia did not create flow charts and a handout regarding the investment but that ER

17 Financial had created similar documents that were used by Mr. Bersch and/or Mr. Wanzek.m One of

18 the flow chart documents stated that the product was approved by Kansas City Life.8I9 Mr. Wanzek

19 testified that he signed a selling agreement, labeled a draft, with Concordia and Sunset FinanciaL820

20 Mr. Wanzek testified that Sunset Financial conducted a due diligence review of Concordia before

21 signing the selling agreement.82' Mr. W anzek test i f ied that Sunset Financ ia l sold Concordia
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809 Tr.at 1609.
810 Tr.at 1609-1610, 1722.
811Tr. at 1610, 1722-1723.
a 12 Tr. at 1725.
s 13Tr. al 1610.
814 Tr. at 1628-1629, 1727.
SISTr. at 1611.
816 Tr.at 1611-1615, 1687-1688, 1727-1728, Exhs. Sl3h, S-241, S-I 10e, S-1 108 S-110h, S-193.
817 Tr.at 1727-1728, Exh. S-1 lOe.
818 Tr. at 1688-1692, Exh. S-163 at ACC012127-012129, ACC012242-ACCOl2254.
819Tr. at 1617,Exp. S-110f.
820 Tr.at 1617-1618, 1709, Exh. ER-12.
82ITT.atl618.
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l investments after signing the agreements and that ER Financial acted as Custodian for the truck loans

2 sold by Sunset Financial.822 Mr. Wanzek testified that in 2001 or2002, Randy Albers flew Mr. Wanzek

3 and Mr. Bersch to a meeting at Kansas City Life's office where they discussed Concordia with

4 approximately eight to ten Kansas City Life representatives.**23

5 Mr. Wanzek testified that Ken Crowder had referred to ER Financial as Concordia's investor

6 relations office, but Mr. Wanzek testified that he did not recall using that term, although it may have

7 been on promotional documents.82"

8 Mr. Wanzek testified that prior to 2008, investors in Concordia were able to get their money

9 out, up to one hundred percent of their investment if they so requested.825 Mr. Wanzek testified that

10 he did not know whether he told any investors or potential investors, prior to making an investment,

1 l that an investment in Concordia would be liquid.826 Mr. Wanzek testified that Concordia did not always

12 accept new investments and there were times when investors were turned away because the company

13 did not need the money.827 Mr. Wanzek testified that Paul Singleton was particularly persistent in

14 contacting to see if the Concordia investment was open.828

15 Mr. Wanzek testified that ER Financial received finder's fees related to the Concordia

16 investment that were paid by Concordia, not the investors, and that he disclosed the finder's fees if

17 people asked about them, although not in writing, and he did not disclose the fees if he was not asked.829

18 Mr. Wanzek testified that he understood Concordia paid finder's fees to ER Financial not for referring

19 investors but for handling paperwork, namely "[t]he assistance of the meeting with the investor with

20 Ken Crowder" or the preparation of the Servicing Agreements and Custodial Agreements, and ER

21 Financial received finder's fees even when it did not bring in the investment.830 From 2004 through

22 August 14, 2008, ER Financial received $565,485 in finder's fees from Concordia.831 Mr. Wanzek
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822Tr. at 16181619.
823 Tr. al 1619-1620.
824 Tr. at 16151616.
szs Tr. at 1616.
"°1T.at 1659.
827 Tr. at 1616-1617, 1630-1631.
"8T1.at 1631.
829 Tr. at 1620, 1635, 1649, 1731.
830 Tr. at 1634-1635, 1718, 1728-1731, 1735, Exh. S-169.
831 Tr. at 1719, Exh. S-169.
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testified that he prepared Servicing Agreements and Custodial Agreements for "some" people.832 Mr.

Wanzek testified that he would tadce the check, the signed Servicing Agreement, and the signed

Custodial Agreement from the investor, then sign himself; if necessary, and send it to Concordia.833

Mr. Wanzek testified that ER Financial also received custodial fees for handling the Conditional Sales

Contract.834 Mr. Wanzek testified that prior to 2003, Ken Crowder would meet with the investors prior

to investing.835

Mr. Wanzek testified that prior to reading the Amended Notice, he had never heard of the

escrow licensing requirements of the Arizona Department of Financial Institutions, none of the

investors ever asked about escrow licensing, and he was never advised that ER Financial needed an

escrow license by Concordia's lawyers, accountants, or financial advisors, by Chino Commercial Bank,

by Sunset Financial, or by Kansas City Life.836

Mr. Wanzek testified that any investors who had losses could take a deduction on their taxes.837

Mr. Wanzek testified that some of the investors for whom he does taxes have claimed this deduction.838

Mr. Wanzek testif ied that his total assets are $1,053,568 and his total liabilities are

$l,076,330.839 Mr. Wanzek testified that the only asset of his marital community is a house in Arizona

worth approximately $500,000, with liabilities on the house of $736,000.840 Mr. Wanzek testified that

his wife has sole and separate assets in Florida, which is not a community property state.84! Mr.

Wanzek testified that he could not pay over $8 million in penalties, fines and restitution if ordered.842

Mr. Wanzek testified that this case has caused stress and health issues for him and his wife.843

Mr. Wanzek testified that he believed investors Kristine B. and Gregory Farmer were relatives

of Michael Be1sch.844
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832 Tr. at 1641.

833 Tr. at 1655-1656.
834Tr. at 1634-1635.
833Tr. at 1718-1719.
836Tr. at 1620-1622.
837 Tr. at 1622.

"81T.at 1622-1623.
839 Tr. al 1623-1625.
s40Tr. at 1625-1626.
"!1T.at 1626.

"21T.atI626.

843 Tr. at 1627-1628.
844 Tr. at 1632-1633, Exh. S-194.
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l

l

1 Mr. Wanzek testified that the Servicing Agreement provided scenarios, in Sections 4. 1, 4.2, and

2 4.3, allowing the release of the Servicing Agreement and vehicle titles.845 Mr. Wanzek testified that

3 absent one of those listed scenarios, ER Financial would not have been authorized to release the

4 Servicing Agreements and vehicle titles.8*6 Mr. Wanzek testif ied that Section 4.3 of the Servicing

5 Agreement remained in full force and ef fec t  a f ter both the Fi rs t  Amendment and the Second

6 Amendment.847 IVk. Wanzek testif ied that "there were times" when ER Financial received written

7 instructions signed by both Concordia and an investor providing for the disposition of the contracts and

8 vehicle titles.848 Mr. Wanzek testif ied that under Section 2 of the Second Amendment, Custodian

9 meant ER Financial or Concordia at the election of the investor, with Concordia being the Custodian

10 if the investor failed to make an election.8"9

l l Mr. Wanzek testif ied that under the terms of the Custodial Agreement, absent a default by

12 Concordia, the Custodian was to continue holding the Conditional Sales Contracts and vehicle titles

13 unless the Custodian received written authorization from both Concordia and the investor, or the

14 underlying sales contracts had been paid in ful1.850 Mr. Wanzek testified that the Servicing Agreements

15 were kept by Concordia.85l Mr. Wanzek testified that the track titles and Conditional Sales Contracts

16 were the collateral for the investors.852 Mr. Wanzek testified that in the normal course of business,

17 titles and Conditional Sales Contracts would go back and forth between Concordia and ER Financial

18 as contracts would be paid off, sales would be made, or insurance settlements made and those contracts

19 arid titles would need to be replaced.833 Mr. Wanzek testified that investors were made aware of this

20 process of titles and Conditional Sales Contracts going back and forth between Concordia and ER

21 FinanciaL854

22 Mr. Wanzek testif ied that in 2010, Concordia instructed that the titles be returned to change
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s4s Tr. at 1643-1645,See e.g.,Exh. S-l2a at §§4.1, 4.2,and 4.3.
846 Tr. at 1645.
s47 Tr. at 1701-1703.
"°11.a11645-1646.

"91T.atl738-I739,Exh.S-l2d.
850 Tr. at 1647, 1729.
85'Tr.atl693-1694.
"21?.a!1696.
833Tr.atl735-1736.
v41?.a11735-1736.
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1 addresses on them, and titles along with other paperwork, which may have included contracts, notes

2 and records, were shipped to Concordia, which had stated it would return the documents after changing

3 the addresses.855 Mr. Wanzek testified that ER Financial never received the collateral back from

4 Concordia and that the investors' collateral was essentially gone airer it was sent to Concordia.856 On

5 recross examination, Mr. Wanzek testified that the collateral was the trucks themselves, which did not

6 disappear when paperwork was sent back to Concordia.857 Mr. Wanzek testified that ER Financial

7 only sent back to Concordia the vehicle titles that clients had given authorization for them to send.858

8 Mr. Wanzek testified that he received verbal authorization from Ms. Patricola to release the documents

9 when she came in to review her titles in 2007 or 2008.859 On further questioning, Mr. Wanzek testified

10 that in November 2010 he had no written authorization from any investors to send the vehicle titles

l l back to Concordia.860 Mr. Wanzek testified that he never provided written notice to the investors that

12 ER Financial was ceasing to act as Custodian.86 l

13 Mr. Wanzek testif ied that he could not remember whether he told any investors that he was

14 monitoring Concordia's financial positions.862 An undated letter from Mr. Wanzek and Mr. Bersch to

15 investors said that "As in the past, we also will monitor the financial position of Concordia."8'3

16 Mr. Wanzek testified that he has never applied to be licensed as an escrow agent by the Arizona

17 Department of Financial Institutions.864 Mr. Wanzek testified that to his knowledge, Mr. Bersch has

18 never applied to be licensed as an escrow agent, and ER Financial has never applied to be licensed as

19 an escrow business, by the Arizona Department of Financial §[nstitutions.865

20 Mr. Wanzek testified that he received the October 7, 2013 Desist and Refrain Order from the

21 State of California.8" Mr. Wanzek testified that he made a conscious decision not to respond to the

22

23

24

25

26

27

28

835Tr . at 1650-1651, Exh. S - l 6 l .
secTr . at 1696-1697.
s57Tr. at 1741.
ass Tr. at 1652.
859 Tr. at 1652-1653.
s60 Tr. as 1654.
"'1w.a11654.
862 Tr. at 1697.

863Tr. at 1698, Exh. S-2ti
864 Tr. at 1703.

865 Tr. al 1703.
866 Tr. at 1714, Exh. S-l 76a.
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l l

l

1 October 7, 2013 Desist and Refrain Order after consulting counseL867 Mr. Wanzek testified that he

2 would not have been able to afford California attorney's fees in addition to paying for the case in

3 Arizona.8°8

4 Mr. Wanzek testified that Lisa Fuhrman signed a Custodial Agreement, as president of Hospice

5 of Havasu, with Concordia and ER Financial.869 Mr. Wanzek testif ied that he did not know Lisa

6 Fuhrman prior to her dropping off Servicing Agreements and Custodial Agreements at Mr. Wanzek's

7 office, which led him to believe she was pitching the agreements.87°

8 Dr. Kelli  Ward

9 Dr. Kelli Ward testified that she is a family physician and former state senator who has lived in

10 the Lake Havasu City, Arizona, area for seventeen years.87l Dr. Ward testified that she has known Mr.

Wanzek for close to seventeen years, and that he is her accountant.872 Dr. Ward testified that her

12 opinion of Mr. Wanzek's character is that he is "a fine, upstanding man, very committed to his family,

13 to his community, to his business," and that he is "above re.proach."873 Dr. Ward testified that Mr.

14 Wanzek has been involved in civic organizations and diet she had been pleased with his work as her

15 accountant.874 Dr. Ward testified that she believed Mr. Wanzek was well-respected in the community

16 in Lake Havasu City.875 Dr. Ward testified that she did not invest in Concordia, that she had no

17 knowledge of how the Concordia investment was marketed or sold, and that she had no knowledge of

18 how the Concordia investment was to work.8/6

19 Michael Bersch

20 Mr. Bersch testified that he has been a certified public accountant for at least forty years,

21 licensed in Arizona and Missouri, and that he has been a resident of Lake Havasu City, Arizona, since

22 1985.877 Mr. Bersch testified that he was partners with Mr. Wanzek from 1990 until 2004, when Mr.

23

24

25

26

27

28

867 Tr. at 1717.
868 Tr. at 1740.
"9 Tr.  at 1742-1743, Exh. s-111b.
870 Tr. at 1744.
871 Tr. at 1673.
872 Tr. at 1673-1674.
873 Tr. at 1674-1675.
874 Tr. at 1675.
873 Tr. at 1676.
876 Tr. at 1677.

s77 Tr. at 1747-1748.
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l Bersch left the firm to take some time 0ff.878 Mr. Bersch testified that he has been involved with

2 numerous charities including Havasu for Youth, Kiwanis, AIDS Walk in Wisconsin, and the Humane

3 Society, and he has served on the boards for Hospice of Havasu and Mohave Community c011¢8€.879

4 Mr. Bersch testified that he attended an examination under oath on December 18, 2012, where he took

5 the Fifth Amendment because he would rather tell his story at hearing.880

6 Mr. Bersch testified that he first became involved in Concordia when Ken Crowder came to

7 visit Mr. Bersch's office in 1997 and asked if Mr. Bersch would be interested in making investments

8 with him.8**' Mr. Bersch testified that he asked Ken Crowder if all the necessary licenses and permits

9 had been done properly to allow for Mr. Bersch's involvement and that Mr. Crowder said they were.882

10 Mr. Bersch testified that he vaguely remembered a phone call with Ken Crowder and Concordia's

l l attorney in 1997 or 1998.883 Mr. Bersch testif ied that he would not have gotten involved with

12 Concordia investments if he knew they were securities.884 Mr. Bersch testified that people generally

13 came to know about the Concordia investments through word of mouth and that the investment was

14 known to a number of persons in the Lake Havasu City area.885

15 Mr. Bersch testified that he was on the Board of Directors of Concordia from approximately

16 2000 through his resignation in 2005.886 Mr. Bersch testified that the board was very inactive and that

17 he attended maybe one meeting a year.88* Mr. Bersch testified that he could not recall whether he

18 received any of Concordia's financial statements as a member of the Board of Directors.888 Mr. Bersch

19 testified that Ken Crowder was in control of Concordia and that he was not sure when Chris Crowder

Mr. Borsch testified that he understood the Concordia Servicing Agreement form to have been

20 became involved.889

21

22

23

24

25

26

27

28

878 Tr. at 1748.
879 Tr. at 1748-1749.
880 Tr. at 1749.
ssl Tr. at 1750.
as Tr. at 1750.
ass Tr. at 17501751.
884 Tr. at 1751, 1763.
885 Tr. at 1751, 1754.
886 Tr. at 1751, 1903.
" "Tr .  at 1751.

888 Tr. al 1903-1904.
889 Tr. at 1751-1752.
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l

i

drafted by Concordia or Concordia's attorneys.89° Mr. Bersch testified that Concordia provided him

and Mr. Wanzek with blank copies of the Servicing Agreement and the Custodial Agreement for them

to complete with investors.89! Mr. Bersch testified that he understood Concordia to put together a

group of truck titles or contracts that were purchased by individuals through the Servicing Agreement

with Concordia acting as the servicing agent and Mr. Bersch and Mr. Wanzek holding the titles and

Conditional Sales Contracts as collateral.892 Mr. Bersch testified that Concordia made its money from

the interest charged to truckers and that the money the investors received came from the truckers paying

offtheir loans, which the investors understood.893 Mr. Bersch testified that the truck loans were secured

by the truck titles and Conditional Sales Contracts.894 Mr. Bersch testified that he told investors that

l

l

Concordia investments were somewhat risky based upon the truckers paying the loans.895 Mr. Bersch

testified that up until 2008, investors were happy with Concordia and some brought in more money to

inV€$[896
3

ago 99897

1

2

3

4

5

6

7

8

9

10

l l

12

13 Mr. Borsch testified that a lot of email communications he had with Concordia and investors

14 are no longer available to him as they date back fifteen years and "probably four or five computers

15

16 Mr. Bersch testified that he had been friends with Kathy Hodel for many years, that they served

17 together on the Mohave Community College Foundation Board, and that she was a tax client of hi$.898

18 Mr. Bersch testified that he was on the Hospice of Havasu board with Lisa Fuhrman.899 Mr.

19 Bersch testified that Lisa Fuhrman introduced some investors to Concordia and that he paid her a

20 finder's fee from money he received from ER Financial.9°°

Mr. Bersch testified that Suellen LeMay was a client of Buttke, Bersch, and Wanzek.90I Mr.

ll

l

l
l

l

21

22

23

2 4

25

2 6

27

28

890 Tr. as 1752.
891Tr. at 1908-1909.
892 Tr. at 1752.
893Tr. at 1752-1753.
894Tr. at 1753.
895 Tr. at 1753.
896 Tr. at 1753.
897Tr. at 1753-1754.
898Tr. at l 755~l756.
899Tr. al 1756.
900Tr. at 1756.
901 Tr. at 1757.
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l

2

3

4

5

6

7
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l l

12

13

14

15

16

17

18

19

Bersch testified that he believed Ms. LeMay referred her uncle, Mr. Singleton, to become an investor

in Concordia.902

Mr. Bersch testified that he personally invested in Concordia, as did his sister and brother-in-

law, Greg and Chris Farmer.9°3 Mr. Bersch testified that Greg and Chris Farmer do not support the

allegations against him and that they do not want restitution from him.904

Mr. Bersch testified that Concordia knew that ER Financial may have been using the term

"investor relations office" because Ken Crowder called them that.905 Mr. Bersch testified that no one

at Concordia ever told him not to use the term "investor relations office."9°6

Mr. Bersch testified that prior to 2008, investors who wanted their money back could get it back

in its entirety when they wanted.907 Mr. Bersch testified that he disclosed the finder's fee if people

asked about it, but he could not recall if he disclosed the fee to any investors who did not ask.908 Mr.

Bersch testified that he believed Mr. Buttke received some finder's fees and custodial fees.909

Mr. Bersch testified that he has a net worth of approximately $75-80,000 and that he would be

unable to pay penalties, fines and restitution in excess of $8 million, if ordered.9!° Mr. Bersch testified

that this case has negatively affected him financially, emotionally, and health wise.9! l

Mr. Bersch testified that the Servicing Agreements and Custodial Agreements were presented

to investors to sign "a lot of times" by Ken Crowder, sometimes by Mr. Bersch or Mr. Wanzek, and at

least three times by Sunset Financial.9!2 Mr. Borsch signed sixty-three Custodial Agreements on behalf

of ER FinanciaL9'3 Another sixteen Custodial Agreements were signed by an unidentified person on

20

21

22

23

24

25

26 l
i
i27 2.

3.
28 4.

902 Tr. at 1757.
903 Tr. at 1757-1758.
904 Tr. at 1758.
905 Tr. at 1758.
906 Tr. at 1758.
907 Tr. at 17581759.
908 Tr. at 1759, l904~l905.
909 Tr. at 1759.
910 Tr. at 1760-1761
911 Tr. at 1762.
912 Tr. at 1909.
913 Mr. Bersch stipulated to having signed 63 Custodial Agreements:

l . LeMay (4/30/2002). Stipulation to Facts Concerning Certain Securities Division Exhibits at Stipulation No. 4,
Dec. 9, 2016 ("Stipulation No. 4"), Exhs. S-2a, S-2b.
Luhr (5/l l/2004). Stipulation No. 4, Exhs. S-l la, S-llb.
Dennison (3//30/2000). Stipulation No. 4; Exhs. S-l7a, S~l7b.
Patricola (4/I/2008). Stipulation No. 4, Exhs. S-l8a, S-l8b.
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l

2

3

5.
6.
7.
8.
9.

4

5

10.
l l .
12.
13.
14.

6

7

8

9

10

l l

12

13

14

15

l

116

17

18

19

20

21

22

23

24

25

26

27

15.
16.
17.
18.
19.
20.
21.

22.
23.
24.
25.
26.

27.
28.
29.
30.
3 I .
32.
33.
34.
35.
36.

37.
38.
39.

40.
41.
42.
43.
44.
45.
46.
47.
48.
49.
50.
51.
52.
53.
54.
55.
56.
57.
58.
59.
60.

28 61.

McCullough Trust (8/28/2002). Stipulation No. 4; Exhs. S~22a, S-22b.
Hodel (l 0/6/1999). Stipulation No. 4, Exhs. S-24a, S-24b.
Hodel (l0/I9/2001). Stipulation No. 4; Exhs. S~24c, S24d.
Hodel (2/13/2004). Stipulation No. 4, Exhs. S-25g, S-25h.
Hodel (l/10/2005). Stipulation No. 4; Exhs. S-25i, S-25j.
Stephens (9/17/2003). Stipulation No. 4; Exhs. S-29a, S-29b.
Wagner (4/ l 5/2008). Stipulation No. 4; Exhs. S-32a, S-32b.
CJE Living Trust (5/30/2008). Stipulation No. 4, Exhs. S-34a, S-34b.
Edmonds (12/I 5/2004). Stipulation No. 4, Exhs. S-35a, S-35b.
Bric Retirement Trust (6/l 5/2008). Stipulation No. 4; Exhs. S-40a, S-40b.
Putnam (4/9/2004). Stipulation No. 4; Exhs. S-42a, S-42b.
Susan Collins (4/20/2004). Stipulation No. 4; Exhs. S-43a, S-43b.
Ronald Collins (5/ l5/200 I ). Stipulation No. 4; Exhs. S-44a, S44b.
Anderson Family Trust (6/7/2002). Stipulation No. 4, Exhs. S-47a, S-47b.
Mills Trust (2/9/2004). Stipulation No. 4; Exhs. S-52a, S-52b.
Galst/Black (2/5/2001). Stipulation No. 4, Exhs. S-55a, S-55b.
Galst/Black (2/20/2004). Stipulation No. 4; Exhs. S-56a, S-56b.
Marriott (3/22/2004). Stipulation No. 4; Exhs. S-58a, S-58b.
Lorscheider (4/I2/2004). Stipulation No. 4, Exhs. S-62a, S-62b.
Lawton Trust (4/I 5/2004). Stipulation No. 4, Exhs. S-63a, S-63b.
Lewis Trust and Weiss Trust (4/7/2004). Stipulation No. 4, Exhs. S-64a, S-64b.
Campbell Trust (9/10/2003). Stipulation No. 4, Exhs. S-76a, S-76b.
Ryen (l0/23/2003). Stipulation No. 4; Exhs. S-78a, S-78b.
Fosseen (5/22/2002). Stipulation No. 4, Exhs. S-8la, S-8lb.
Fosseen (10/20/2003). Stipulation No. 4, Exhs. S-82a, S-82b.
Benson (9/I 7/2002). Stipulation No. 4, Exhs. S-86a, S-86b.
Santy (8/20/2002). Stipulation No. 4, Exhs. S-87a, S-87b.
DeJulio (l I/I 8/2002). Stipulation No. 4, Exhs. S-89a, S-89b.
Joseph Trust (5/29/2002). Stipulation No. 4, Exhs. S-93a, S-93b.
Pellarita FBO Desanto (5/23/200l ). Stipulation No. 4; Exhs. S-94a, S-94b.
Robinson (6/l9/2002). Stipulation No. 4, Exhs. S-96a, S-96b.
Aldridge Trust (4/5/2006). Stipulation No. 4, Exhs. S-98a, S-98b.
Bachmann (7/3 l/2006). Stipulation No. 4, Exhs. S-lOla, S-lolb.
Reynolds (9/3/2006). Stipulation No. 4, Exhs. Sl02a, S-l02c.
Guest Trust (12/l8/2000). Stipulation No. 4, Exhs. S-l04a, S-l04b.
Piles/Fuhrman ( l l/25/2005). Stipulation No. 4, Exhs. S-I loa, S-I lob.
Ferris-Spence (3/7/200l). Stipulation No. 4, Exhs. S-l l 5b, S-l l 5c.
Holmes (4/23/I 999). Stipulation No. 4, Exhs. Sl l 9a, S-l l9b.
Neathery Trust (8/l/200l). Stipulation No. 4, Exhs. S-12 la, S-l2lb.
Bachmann-Neathery (7/20/2001 ). Stipulation No. 4, Exhs. Sl22a, S-l22b.
Pellerito (l/4/2001). Stipulation No. 4; Exhs. S-l23a, S-l23b.
Sicuranzo (3/l 5/200l). Stipulation No. 4, Exhs. S-l24a, S-l24b.
Pryor (6/l/2001). Stipulation No. 4, Exhs. S-l 26a, S-l26b.
Charo Trust (12/26/200l). Stipulation No. 4, Exhs. Sl29a, S-l29b.
Chauhan / Powar (l l/7/2001). Stipulation No. 4, Exhs. S-I 30a, S-l 30b.
Gleason Trust (3/I2/2002). Stipulation No. 4, Exhs. S-l3la, S-l3 lb.
Foutz Trust (10/l/2000). Stipulation No. 4, Exhs. S-l 33a, S-l33b.
Gardner Trust (8/l/200l). Stipulation No. 4, Exhs. S-l34a, S-l 34b.
Hatfield (8/29/2000). Stipulation No. 4, Exhs. Sl35a, S-l35b.
Canterbury (9/l l/1998). Stipulation No. 4; Exhs. S-l 39a, S-l39b.
Dennison Trust (3/3/2000). Stipulation No. 4; Exhs. S-l42a, S-l42b.
Dennison (I/4/2001). Stipulation No. 4, Exhs. S-l43a, S-l43b.
Erbe (12/28/2001). Stipulation No. 4, EXhS. S-l44a, S-l44b.
Harris (5/l4/1999). Stipulation No. 4, Exhs. S-l45a, S-l45b.
O'Connor Trust (8/2l/2000). Stipulation No. 4, Exhs. S-l47a, S-I47b.
Thomsen Trust (2/29/2000). Stipulation No. 4, Exhs. S-l49a, S-l49b.
Neathery Trust (8/l/2001 ). Stipulation No. 4, Exhs. S-l50a, S-l50b.
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14

1 behalf of ER Financial.9l4

Mr. Bersch testified that before forming ER Financial as an LLC, he and Mr. Wanzek had done

business as ER Financial and Advisory Service.9I 5

Mr. Bersch testified that he had not destroyed, or directed another to destroy, ER Financial

records since being served with a subpoena by the Division, although at his examination under oath he

answered this question by invoking his Fifth Amendment privilege against self-incrimination.9l° Mr.

Bersch testified that he did not purposely terminate, or agree to have terminated, ER Financial in an

attempt to frustrate the Division's investigation into that company, although at his examination under

oath he answered this  question by invoking his Fif th Amendment pr ivilege against self -

incrimination.917 Mr. Bersch testified that he had invoked the Filth Amendment for substantially all of

the questions at the examination under oath.9 I8 Mr. Borsch testified that the examination under oath

had taken place approximately four years prior to the hearing and that the passage of time has lessened

the concerns that prompted him to invoke the Fifth Amendment.9'9

Mr. Bersch testified that he "vaguely remember[ed]" an undated letter sent to "our Portfolio

15 Investors" attributed to him and Mr. Wanzek, but he could not recall writing or approving the letter.92°

16

17

18

19

20

2 1

22

23

24

25

26

27

28

62. Bachmann Trust (8/8/2000). Stipulation No. 4; Exhs. S-l5 Ia, S-l5lb.
63. Brockmeier / Carlisle (I/l/2000). Stipulation No. 4, Exhs. S-l54a, S-l 54b.

914 The sixteen Custodial Agreements signed by an unidentified person on behalf of ER Financial include:
l . Singleton Trust (5/7/2002). Tr. at 1660-1661, 1919, Exhs. S-6a, S-6b.
2. Philips Trust (8/5/I999). Tr. at 1661, 1920; Exhs. S-9a, S-9b.
3. Tarrant (7/8/2004). Exhs. l 5a, l5b.
4. Gayle/Caputo (l/19/2007). Tr. at 1662, 1920-1921; Exhs. S-27a, S-27b.
5. Foti (8/30/2006). Tr. at 1663, 1921, Exhs. S-39a, S-39b.
6. Weiss Family Trust (5/I0/2006). Tr. at 1665, 1921-1922, Exhs. S-67a, S-67b.
7. Haiar(l2/I7/2003). Exhs. S-83 a, S-83b.
8. Schultz (7/I9/2002). Tr. at 1667, 1922; Exhs. S-84a, S-84b.
9. Schultz (7/19/2002). Tr. at 1667, 1922-1923, Exhs. S-85a, S-85b.
10. Adams (6/13/2002). Exhs. S-97a, S-97b.
ll. Hospice of Havasu (12/l/2005). Tr. at 1679, 1924, Exhs. S-I l la, S-l I lb.
12. Farmer(12/17/2006). Exhs. S-I l3a, S-1 l3b.
13. Holmes (3/1/2000). Exhs. S-I l9c, S-I l9d.
14. Chase Tnist (3/I/2000). Exhs. S-l4Ia, S-l4lb.
15. Nevaril (5/5/2000). Tr. at 1684, Exhs. S-146a, S-146b.
16. Pierce Trust (10/23/2000). Tr. at 1684, 19241925, Exhs. S-148a, S-l48b.

913 Tr. at 1909-1910.
916 Tr. at 1910-1911, Exh. S-173 at 32.
917 Tr. at 1912, Exh. S-173 at 34-35.
91s Tr. at 1933.
919 Tr. at 1933-1934.
920 Tr. at 1925-1928, Exp. S-2f.
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The letter stated that the financial position of Concordia was "excellent" and told investors to "let us

know" when they had additional funds to invest in Concordia.92' Mr. Borsch testified that his normal

practice was to sign his letters, while this letter had his and Mr. Wanzek's names typed at the bottom.922

Mr. Borsch testified that he was not involved in the return ofvehicle titles and Conditional Sales

Contracts to Concordia in November 2010.923 Mr. Bersch testified that he never applied to be licensed

as an escrow agent with the Arizona Department of Financial Institutions and that ER Financial has

never been licensed as an escrow business.92" Mr. Bersch testified that prior to the Division moving to

file the Amended Notice, he had never heard of the escrow licensing requirements of the Arizona

Department of Financial Institutions, none of the investors ever asked about escrow licensing, and he

was never advised that he needed an escrow license by Concordia's lawyers, accountants, financial

advisors, or bankers.925

Mr. Bersch testified that he never consulted an attorney as to whether the Servicing Agreements

and Custodial Agreements might constitute securities under Arizona law, or whether it was appropriate

to offer them as providing for the safety of the investor's principal amount, as liquid investments, or as

investments paying guaranteed retums.926 Mr. Bersch testified that his definition of a liquid investment

would be one where an investor could request some of the money from his investment and it would be

readily available to return to him.927 Mr. Bersch testified that he told some investors or potential

l18 investors in Concordia that making an investment with the company would be a liquid investment.928

19 Mr. Bersch testified that he was aware of the October 7,2013 Desist and Refrain Order issued

l20

2 1

l
22

23

in California, but he did not respond to it because: there were no direct financial repercussions from

that order, he could only afford representation for one matter, and he had no intention of selling

investments in the future.929 Mr. Bersch testified that he did not contest allegations by the State of

California that he sold Concordia's Servicing Agreements by means of material misrepresentations,

24

25

l
2 6

27

28

921Tr. at 1926-1927, Exh. $-2f.
922Tr. at 1936, Exp. $-2f
923 Tr. at 1928.
924 Tr. at 1928.
92s Tr. at 1759-1760.
926 Tr. at 1929-1930.
927 Tr. at 1932.
92s Tr, at 1932.
929 Tr. at 17541755.
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and that there now exists a final order entered by the State of California finding that he violated the

state's securities law.930 Mr. Bersch testified that he did not contest the order for financial reasons as

he had limited funds and chose to use those for the more serious charges in the present case as there

would be no ramifications financially and no reporting requirements regarding his CPA license arising

from the California order.93I On recross-examination, Mr. Bersch admitted that he could have

attempted to represent himself in California and that he did not know whether there could be potential

ramifications to his license if the Arizona accountancy board found out about the California order.932

Mr. Bersch testified that he and Mr. Wanzek flew in Randy Albers' plane to a meeting with

Kansas City Life in Kansas €i0y.933

Roger Fosseen

Mr. Fosseen testified that he is retired and living in Lake Havasu City, Arizona, after having

been a commercial banker for nearly 30 years.93" Mr. Fosseen testified that he owns 60 to 70 stock

investments as well as real estate investments.935 Mr. Fosseen testified that he invested approximately

$600,000 or $700,000 in Concordia after being offered the investment by his accountants, Mr. Wanzek

and Mr. Bersch.936 Mr. Fosseen testified that he considered the money he put into Concordia to be an

investment, not a loan.937 Mr. Fosseen testified that he was in Lake Havasu City when he made the

investment.938 Mr. Fosseen testified that Mr. Wanzek provided him with some papers and a brochure

about the Concordia investment.939 Mr. Fosseen testified that he understood the investment to be

buying into a pool of loans to persons with less than satisfactory credit so they could buy used trucks

for shipping.940 Mr. Fosseen testified that he could not recall what risks Mr. Bersch and Mr. Wanzek

described regarding the Concordia investment, but he felt that his experience as a commercial banker

made him somewhat familiar with what Concordia was doing and he knew there were risks to the
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930Tr. at 1930-1931, Exh. S-l76b.
931Tr. at 1936-1937.
932Tr. at 1943-1944.
933 Tr. at 1937-1938.
934 Tr. at 1958.
935 Tr. at 1959, 1962, 1965-1967.
936 Tr, at 1958-1959, 1973-1974.
937 Tr. at 1988.
938 Tr. at 1997.
"°T1.at 1973-1974.
940 Tr. at 1960.
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1 investment.94! Mr. Fosseen testified that he assumed that Mr. Bersch and Mr. Wanzek indicated that

2 investors could take their money 0ut.942 Mr. Fosseen testified that he was told prior to investing that

3 ER Financial would be paid a finder's fee and that all salesmen get paid for being a salesman.943 Mr.

4 Fosseen testified that he decided to invest in Concordia within thirty days of learning about the

5 company and he was "pretty sure" he gave his check to either Mr. Bersch or Mr. Wanzek.9"4 Mr.

6 Fosseen testified that at the time he made his investment, his net worth, excluding his residence, was

7 in excess of $1 million and that Mr. Bersch or Mr. Wanzek should have known his net worth based

8 upon his reporting of dividend income.945

9 Mr. Fosseen testified that he believed over the years he received a total return reflecting a 5 to

10 6 percent profit on his investment and that he also claimed losses on his tax return when he did not

l l receive the entirety of his principal.94*" Mr. Fosseen blamed the economy for the Concordia

12 investment's failure to reach the promised return of twelve percent, but he testified that he is happy

13 with the return he did receive on his investment.947 On cross-examination, Mr. Fosseen testified that

14 Concordia's records correctly stated that he was still owed $57,842 of principal on his investment,

15 which would be a loss rather than a 5 to 6 percent profit, and that he used the losses to offset some

16 profits he made in the sale of stock.948 Mr. Fosseen testified that he would not have invested had he

17 known he would lose money, but he knew the risk factor was higher than with investments that paid a

18 lower rate of retum.949

19 Mr. Fosseen testified that Mr. Bersch had excellent character and spends a significant portion

20 of his time raising money for nonprofits.95° Mr. Fosseen testified that he did not know Mr. Wanzek as

2] well, but Mr. Fosseen considered him to be a good CPA and he did not believe Mr. Wanzek tried to

22 take advantage of him." I
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941 Tr. 81 1960, 1975-1976.
942 Tr. al 1977.
943 Tr. at 1978.
944 Tr. at 1977.
945 Tr. at 1989.
946 Tr. at 1960-1961, 1969.
947Tr. at 1961-1963.

948Tr ,. at 1972-1973.
949 Tr. at 1997-1998.

%°1w.a¢I963-1964.
951 Tr. at 1964.
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l Mr. Fosseen testified that he withdrew $100,000 from his Concordia investment in November

2 2008 so he could buy stocks while the market was down.952 Mr. Fosseen testified that he requested

3 another $50,000 from his investment in 2008, but he was told by Mr. Wanzek953 that there would be a

4 delay as the company had cash flow difficulties.954 Mr. Fosseen testified that he had received

5 information from Concordia beginning in 2008 stating that the company was in a bad financial

6 position.955

7 Mr. Fosseen testified that before entering into the First Amendment, Concordia had provided

8 him with documentation including lists of vehicles, but he did not recall seeing an audited financial

9 statement.956 Mr. Fosseen testified that he could not recall a conversation between the First

10 Amendment and the Second Amendment about the creation of a separate LLC, the proceeds of which

l l would fund Concordia's operations.957 Mr. Fosseen testified that he did not request to see the titles or

12 Conditional Sales Contracts, although he did see printouts with names and dollar amounts.958 Mr.

13 Fosseen testified that he did not know who was supposed to hold the Conditional Sales Contracts and

14 track titles, but if the investment documents provided that Mr. Bersch and Mr. Wanzek, or ER

15 Financial, was to hold them, Mr. Fosseen would expect them to do it.959 Mr. Fosseen testified that he

16 did not believe Mr. Bersch or Mr. Wanzek informed him that they sent the Conditional Sales Contracts

17 and truck titles back to Concordia in November 2010.960 Mr. Fosseen testified that he did not recall

18 any conversation with Mr. Bersch or Mr. Wanzek where he was told that the State of California issued

19 a Cease and Refrain Order against them which found that they violated the antifraud and registration

20 statutes of Califomia.9"

21 Mr. Fosseen testified that he did not recall ever having met or spoken with Ken or Chris

22 Crowder.962
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952 Tr. at 1969-1970.
953 Mr. Fosseen testified he might also have spoken with Mr. Bersch about the withdrawal. Tr. at 1971.
954 Tr. at 1970-1972.
953 Tr.at 1994-1995.
956 Tr. at 1979.
937 Tr. at 1980.
93s Tr. at 1980-1981.
959 Tr. at I 98I~l982.
*"1w.ar 1982.
961 Tr. at 1987.
962 Tr. at 1989-1990.
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l Cindv Aldr idge

2 Ms. Aldridge testified that she and her husband are part-owners of a golf course in Lake Havasu

3 City, Arizona.%3 Ms. Aldridge test ified that  she was introduced to  and so ld the Concordia investment

4 by her accountant, Charles Buttke.964 Ms. Aldridge test ified that  Mr. Buttke explained the investment

5 as investo rs receiving monthly interest  payments from loans to  owners/operato rs fo r  the purchase o f

6 trucks with the titles being held as collateral by Concordia.9°5 Ms. Aldridge testified that she could not

7 recal l  whether Mr. Bu t tke to ld her abou t  any r isks wi th the investment .°" Ms. Aldridge test i f ied that

8 Mr. Buttke to ld her she cou ld get  her cash back at  95% at  any t ime.967  Ms. Aldridge test i f ied that  in

9 May 2009 , she had sent  demand let ters to  Chris Crowder asking fo r the retu rn o f her investment , bu t

10 received fo rm let ters  in retu rn saying that  Co nco rdia co u ld no t  pay the investo rs.9 6 8  Ms. Aldr idge

11 testified that she made a $300,000 investment in Concordia in April of 2006.969 Ms. Aldridge testified

12 that  her investment  was through a t rust  in which she and her husband were "bo th decision makers and

13 beneficiaries."97° Ms. Aldridge testified that ER Financial was the Custodian holding on to the truck

14 loans, pursuant  to  the Custodial  Agreement, al though she did not  know the identi t ies of the principals

15 of ER Financial .97! Ms. Aldridge test i fied that  she never requested to  see the t ruck t i t les o r financial

16 information from Concordia.972 Ms. Aldridge testified that no one from ER Financial ever told her that

17 they sent the vehicle ti t les and truck contracts back to  Concordia in November 2010.973

18 Ms.  Aldr idge t es t i f i ed that  she su f fered lo sses  o n the investment  bu t  she did no t  t hink she

19 claimed the losses on her tax retums.974  Ms. Aldridge test i fied that  she bel ieved Concordia's records

20 showing that  she was owed net  principal  in the amount  o f  $77 ,825 .25  was co rrect .975  Ms. Aldridge

21 testified that  she did not blame Mr. Bersch or Mr. Wanzek for her losses and that  she understood there

22

23

2 4

2 5

2 6

27

28

963 Tr. at 2000.
964 Tr. at 2000, 2014.
965 Tr. at 2001, 2016.
966 Tr. at 20 I 8.
967Tr. at 2016.
968 Tr. at 2016-2017, 2022-2025.
969Tr . at 2001, 2006.
"°TT.at2012.

971Tr . at 2015-2016.
972Tr. at 2017.
973Tr. at 2018.
"'11.a¢2001.
973 Tr. at 2014.
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l l

1 were risks in the investment.976 Ms. Aldridge testified that she did not want to receive restitution from

2 Mr. Bersch or Mr. Wanzek.977 However, on cross-examination Ms. Aldridge testified that if the

3 Servicing Agreement was unlawful, she felt that she should be entitled to restitution.978

4 Ms. Aldridge testified that she had known Mr. Bersch since approximately 2003, that he

5 currently does her taxes, that he is involved with numerous community charities, and that she has a

6 high opinion of his character.97° Ms. Aldridge testified that she believed the Lake Havasu city

7 Community also has a high opinion of Mr. Bersch's character.98°

8 Ms. Aldridge testified that as of the time she made her investment, she had about five years of

9 exper ience in  investing,  wh ich  she had  done with  the assis tance o f  o thers ,  includ ing paid

10 professionals.98l Ms. Aldridge testified that she had accounts with two brokerages, one where the

broker made specific investments with general direction from Mr. Aldridge, and another where she

12 made specific investments that were mostly held long-term.982 Ms. Aldridge testified that she also had

13 real estate investments in commercial properties, rental houses, a commercial office building, and

14 vacant land, which comprised approximately 45 to 50 percent of her total investments at the time.983

15 Ms. Aldridge testified that she also had an investment in a gas well.984 Ms. Aldridge testified that her

16 real estate and stock holdings lost value during the rough economic times in 2008 and 2009, although

17 her stock losses were not "real significant."985

18 Ms. Aldridge testified that Mr. Bersch has been her accountant since 2011 and that she knew

19 Mr. Wanzek as he lived two doors down from her.986

20 Ms. Aldridge testified that, in 2013, Lisa Fuhrman tried to sell her an additional investment in

21 Concordia.987
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976 Tr. at 2001 .
977 Tr . at  2001
97s Tr. at 202 l .
979 Tr . at  2002 .
980 Tr. at 2005 .
9s 1 Tr. at 2006-2007.
9s2 Tr. at 2008.
9sa Tr. at  2008-2010.
984 Tr. at 2010-201 l.
983 Tr . at  2011-2012 .
986 Tr. at 2019.
987 Tr. at 2000.
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l Ms. Aldridge testified that from her $300,000 investment in Concordia, she received back

2 $24,000 in interest payments, $96,000 in principal payments, and a final check that she believed was

3 in the amount <>f$50,198.63.98**

4 Ms. Aldridge testified that at the time she made her investment in Concordia, she had a net

5 worth greater than $1 million, excluding her primary residence.989

6 Ms. Aldridge testified that she believed Concordia should have treated the investors fairly and

7 that she did not believe she was treated fairly because Concordia did not live up to the terms of the

8 contract.99°

9 Kenneth Bourlier. Jr.

10 Mr. Bourlier testified that he is a self-employed plastering contractor residing in Lake Havasu

1 l City, Arizona.99I Mr. Bourlier testified that he invested $150,000 in Concordia on November 13, 2008,

12 after being sold the investment by his CPA, Mr. Bersch.992 Mr. Bourlier testified that at the time of his

13 investment he had a net worth greater than $1 million, excluding the value of his primary residence,

14 and that Mr. Bersch would have known his net worth.993 Mr. Bourlier testified that prior to investing,

15 he was not told by Mr. Bersch that Mr. Bersch or his company would receive a finder's fee if Mr.

16 Bourlier invested.99" Mr. Bourlier testified that his understanding of the investment was that he would

17 receive a ten percent interest return off the purchase of truck deeds.995 Mr. Bourlier testified that he

18 informed Mr. Bersch on December ll, 2008, that he wanted to withdraw from the investment and that

19 he began contacting Chris Crowder on December 15 asking for the return of his investment.9% Mr.

20 Bourlier testified that he requested his money back because his father-in-law, who had previously

21 invested in Concordia, had received a letter from Concordia saying that they were not going to make

22 interest payments.°97 Mr. Bourlier testified that he didn't think it was right that Concordia would take
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WWmWM
989 Tr. at 2022.
990 Tr. al 2026-2027.
991 Tr. at 2034, 2038.
992 Tr. at 2035-2036, 2044, 2046.
993 Tr. at 2050.

994 Tr. at 2046.
995 Tr. at 2035.
996 Tr. at 2035, 2046-2048.
997 Tr. at 2044, 2047.
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1 his investment when very soon thereafter the company stopped paying interest.998 Mr. Bourlier testified

2 that he received all of his investment back approximately six or seven months later, after being paid in

3 monthly installments.999

4 Mr. Bourlier testified that he did not blame Mr. Wanzek or Mr. Bersch for any losses or non-

5 losses he had in the investment and that he did not want the State to order Mr. Wanzek or Mr. Bersch

6 to pay money to him.!000 On cross-examination, Mr. Bourlier testified that since he received back his

7 entire $150,000 investment, he would have no reason to ask for restitution. 1001

8 Mr. Bourlier testified that he has known Mr. Bersch since 1986, when Mr. Bersch did taxes for

9 Mr. Bourlier's father.I002 Mr. Bourlier testified that he believed Mr. Bersch to be very knowledgeable

10 in his CPA work and that he did a lot of fundraising for organizations in the community.I003

l l Mr. Bourlier testified that he has several real estate investments held individually as well as one

12 through a partnership and another through a development company.1004 Mr. Bourlier testified that

13 during 2008 and 2009 his real estate holdings suffered a few negative effects from the economy at the

14 time.'°°5 Mr. Bourlier testified that at the time of his investment in Concordia, he had no investment

15 accounts but had experience with stocks and bonds through a broker. 1006

16 John Gil je

17 Mr. Gil je testified that he resides in Lake Havasu City, Arizona, where he has a construction

18 company that does dry utilities.1°°7 Mr. Gil je testified that Mr. Wanzek had been his accountant since

19 1990, and that Mr. Wanzek had offered him financial opportunities in the past before asking Mr. Gil je

20 if he wanted to invest in Concordia.l°°8 Mr. Gil je testified that Mr. Wanzek did not mention a finder's

21 fee paid by Concordia in connection with his investment.l°°9 Mr. Gil je testified that he made two
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998Tr. at 2048.
999 Tr. at 2035-2036, 2049.
1000 Tr. at 2036.
1001 Tr. at 2047.
1002 Tr. al 2036.
1003 Tr. at 2036-2037.
1004 Tr. at 2038~204l .
!W'TT.at2042.
'""1w.ar2042.
1007 Tr. at 2057, 2062.
l00s Tr. at 2057.
1009 Tr. at 2083
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l investments in Concordia of about $100,000 each, although he could not recall when he made the

2 investments.'°'° Mr. Gil je testified that at the time of his investment, he had a net worth greater than

3 $1 million, excluding the value of his primary residence, and that Mr. Wanzek would have had "a good

4 idea" of his net worth since he had been Mr. Gil je's accountant for 15 to 20 years at the time.!°" Mr.

5 Gil je testified that at the time of his investment, he was unmarried and that his income would have been

6 approximately $250,000, an amount that Mr. Wanzek would have known.!0I2 Mr. Gil je made his

7 investment by giving a check to Mr. Wanzek.!°!3 Mr. Gil je testified that he understood the investment

8 to involve truck loans, that it paid high interest, and that with high interest comes high risk.I0!4 Mr.

9 Gil je testified that he believed he got a substantial amount of his Concordia investment back, but he

10 could not recall if he suffered any losses on it. 1015 Mr. Gil je testified that he did not blame Mr. Wanzek

l l or Mr. Bersch for any losses he may have suffered and he did not want the State to give him money

12 from them.10!6

13 Mr. Gil je testified that he thinks Mr. Wanzek is "a good guy" and that he has never heard

14 anything negative about Mr. Wanzek in the Lake Havasu City community.!°l7 Mr. Gil je testified that

15 he did not know other persons in Lake Havasu City who invested in Concordia.I018 On cross

16 examination, Mr. Gil je testified that he did not know what other investors were told about the

17 investment. 1019

18 Mr. Gil je testified that his construction company was hit by the economic conditions of 2008

19 and 2009, resulting in less work for employees and layoffs.!°2° Mr. Gil je testified that, at the time of

20 his investment in Concordia, he did not have any investment or brokerage accounts but he had real
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IOI0 Tr. at 2058, 2061-2062. The evidence of record establishes that John Gil je, Inc. made three total investments:
$85,770.55 on December 8, 1999, $99,600.52 on March 1, 2000, and $104,221.93 on October 5, 2001. Exhs. S-l57a, s-
l 58a, S-l59a.
W!'Tr.at2073.
1012 Tr. at 2074.
loI3 Tr. at 2057-2058, 2067.
lol4 Tr. at 2058, 2067-2068.
1015 Tr. at 2059.
lol6 Tr. at 2059.
'M71T.at2060.
1018 Tr. at 2069, 2072.
1019 Tr. at 2072~2073.
1020 Tr. at 2063, 2066.
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suffered losses on this investment, which he claimed on his tax returns.!032 Mr. Hof fort testified that

1 estate investments.1021 Mr. Gil je testified that his investment homes lost value in the 2008-2009 time

2 periodI022

3 Mr. Gil je testified that he was aware of other businesses that suffered substantial cut backs or

4 went out of business completely during the recession.1023 Mr. Gil je testified that in his opinion, it

5 would be better for an entity to fulfill the terms of a contract as best it could rather than go bankrupt.1024

6 Gerald J. Hof fort

7 Mr. Hof fort testified that he is a retired resident of Lake Havasu City, Arizona, having formerly

8 owned a farm equipment dealership and a storage facility.'°25 Mr. I-Ioffort testified that he learned

9 about the investment in Concordia from his accountant, Mr. Wanzek, who suggested it.l026 Mr. Hof fort

10 testified that Mr. Wanzek told him about attractive features of the Concordia investment, including the

l l high interest rate and the holding of the truck titles which added security to the investment.'°27 Mr.

12 Hof fort testified that he knew there were risks involved in the investment, such as if the truck driver

13 did not repay the loan. 1028 Mr. Hof fort testified that he and his wife invested $100,000 in Concordia in

14 December 2004.1°29 Mr. Hof fort testified that he understood the investment involved loans on big rig

15 trucks, with Mr. Wanzek's firm holding the titles of the vehicles as security, and it would pay investors

16 monthly interest at a rate of ten percent. 1030

17 Mr. Hof fort testified that he received interest payments from 2004 to 2009, and then he received

18 principal payments in about the same amount from 2009 to 2013.1031 Mr. Hof fort testified that he

19

20 he lost about $40,000 on his investment.!°33 Mr. Hof fort testified that he does not blame Mr. Wanzek

21 or Mr. Borsch for his losses and that he does not want the State to give him money taken from Mr.
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1021 Tr. at 2064-2065.
1022 Tr. at 2066.
1023 Tr. at 2076-2077.
1024 Tr. at 2077.
1025 Tr. at 2086.
1026 Tr. at 2086, 2090.
1027 Tr. at 2090.
1028 Tr. at 2087.
1029 Tr. at 2086-2087, 2089-2090.
1030 Tr. at 2086-2087.
1031 Tr. at 2087.
1032 Tr. at 2088.

1033Tr . at 2095-2096.
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l Wanzek or Mr. Bersch, but he thinks the money should come from Concordia.!034 Mr. Hof fort testified

2 that he thinks Mr. Wanzek's character is "outstanding" and he has recommended his accounting firm

3 to friends.l035

4 Mr. Hof fort testified that it was his understanding that Mr. Bersch and Mr. Wanzek held the

5 truck titles on his investment.I036 Mr. Hof fort testified that Mr. Bersch and Mr. Wanzek never asked

6 his permission to send his track titles back to Concordia.!037 Mr. Hof fort testified that he thought he

7 could request his principal back at any time.I038

8 Mr. Hof fort testified that he signed the First Amendment to the Servicing Agreement in

9 20099039 Mr. Hof fort testified that he was not given an opportunity to negotiate or provide input on

10 the First Amendment, but he talked with Chris Crowder who said that there would be no more interest

11 as a result of the way the economy had gone. 1040

12 Mr. Hof fort testified that at the time he made his investment in Concordia, his net worth,

13 excluding his primary residence, was less than $1 million.1°41 Mr. Hof fort testified that at the time he

14 made his investment in Concordia, his combined income with his spouse was less than $300,000.'042

15 Mr. Hof fort testified that at the time of his investment, Mr. Wanzek would have known his annual

l
li
l16 income, but he did not think Mr. Wanzek would have known his net worth.1043 Mr. Hof fort testified

l

i

i

\

17 that Mr. Wanzek never mentioned finder's fees being paid pursuant to the investment.'°44

18 Lea Rae Nichols

19 Ms. Nichols testified that she is retired, having formerly owned an electrical contracting

20 corporation.l°45 Ms. Nichols testified that she inherited a Concordia investment that her mother,

21 Florence McCullough, had purchased through a family trust. 1046 Ms. Nichols testified that her mother
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1034 Tr at 2088, 2096.
1035Tr. at 2088.
1036 Tr. at 2091
1037 Tr. at 2091.
1038 Tr. at 2091-2092.
1039Tr. at 2092-2093
1040 Tr. at 2093-2094.
1041 Tr. at 2097.
IN21?8t2097.
'"'1w.a¢2097.
1044 Tr. al 2098.
1045Tr . at 2102.

1046 Tr. at 2102, 2106.
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l was retired, having formerly owned "a 5 and 10 Cent Store."!°47 Ms. Nichols testified that the trust

2 had approximately $200,000 in assets and that it did "not really" have any other investments.'°48 Ms.

3 Nichols testified that the Concordia investment was sold to her mother by Mr. Buttke and that Ms.

4 Nichols was present when Mr. Buttke discussed the investment with her mother.!049 Ms. Nichols

5 testified that her mother invested $60,000 in Concordia on August 28, 2002.1050 Ms. Nichols testified

6 that she understood the investment was in a California company that loaned money to truckers who

7 could not get regular loans and that the investment was secured by the trucks.1051 Ms. Nichols testified

8 that she reinvested the interest in the Concordia investment every year and that her investment had a

9 balance of $129,402.80 as of February 2009.1052 Ms. Nichols testified that she had losses in the

10 investment totaling $7 l ,172, and that she claimed the losses on her tax returns. 1053 Ms. Nichols testified

l l that she does not blame Mr. Wanzek or Mr. Bersch for the losses and that she does not want the State

12 to  give her  money taken from Mr. Wanzek o r  Mr. Bersch. ' °5" However, Ms. Nicho ls test i f ied that  i f

13 the Commission finds that the Concordia investment was sold in violation of securities laws, she

14 "would love" to receive an order of restitution in connection with her mother's investment, although

15 she did not feel Mr. Wanzek and Mr. Bersch were as liable as the CEO of Concordia.!°55

16 Ms. Nichols testified that she has known Mr. Bersch since approximately December 2008.1056

17 Ms. Nichols testified that she has a very high opinion of Mr. Borsch, that other people she knows like

18 him, and that he has done charitable work in the community.!057

19 Ms. Nichols testified that she was not familiar with ER Financial and that she was never told

2 0 where the truck loans and vehicle titles were going to be held.!°58 Ms. Nichols testified that she was

21 with her mother at all meetings involving the Concordia investment and the liquidity of the investment
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1047 Tr. at 2107.
'"81T.at2l07.
1049 Tr. at 2102, 2108.
10s0 Tr. at 2102-2103, 2107.
1051Tr. at 2103, 2108-2109.
1032 Tr. al 21 10, 2116~2l 17.
1053 Tr. at  2103 , 21 10.
1054Tr. at 2103.
1055 Tr. at 2110, 21 13.
1056 Tr. at 2104.
M57TT.at2l04-2105.
1058 Tr. at 2109.
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1 was never discussed.1059 Ms. Nichols testified that she never met Kenneth Crowder. 1060

2 Ms. Nichols testified that, beginning in 2009, she began receiving checks from Concordia for

3 the return of capital on her investment. 1061 Ms. Nichols testified that she received $12,883.74 in 2009,

4 $15,528.36 in 2010, $15,528.36 in 2011, and $14,337.06 in 2012, for a total of$58,277.52.'062

5 FI8llk Foti

6 Mr. Foti testified that he is a semi-retired resident of Lake Havasu City, Arizona, having

7 previously worked as a firefighter for the city for 23 years and having owned a private ambulance

8 company for 26 years.I063 Mr. Foti testified that he was an investor in Concordia.I064 Mr. Foti testified

9 that he invested in Concordia through Mr. Wanzek, his personal and business accountant, who handled

10 the paperwork for Mr. Foti's investment.I065 Mr. Foti testified that he believed the investment came

l l from a Mr. Crowder in California, but he did not speak with Mr. Crowder prior to investing.l°°6 Mr.

12 Foti testified that he knew family members who had also invested in Concordia.I°'7

13 Mr. Foti testified that, to the best of his recollection, he had made an initial investment prior to

14 the sale of his ambulance company, in the amount of $50,000 or $l00,000, and a second investment in

15 June 2008, in the amount of $50,000 or $100,000 from an IRA rollover.'°68 Mr. Foti testified that he

16 received the interest on the first investment and let the interest accrue on the second.!069 Mr. Foti

17 testified that he did not know specific information about the business other than it involved the trucking

18 industry and it was paying "great monthly retums."!°7° Mr. Foti testified that Mr. Wanzek did notpush

19 the investment on him but he found it significant that Mr. Wanzek's mother was an investor.1071 Mr.

20 Foti testified that he knew the investment had some risks, as do all investments.!°72 Mr. Foti testified

l
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1059 Tr. at 2009-21 10, 21 17.
1060 Tr. at 2ll7.
1061 Tr. at 21 14.

1°°2 Tr. at 2114-2116.
1063 Tr. at 2120-2121, 2128.
1064 Tr. at 2I2l.

l0"  Tr .  at 2l2l.
'"*1w.a12121
l067 Tr. at 2121, 2137.
1068Tr . at 2122, 2139, 2141-2142.
1069 Tr. at 2134.
1070 Tr. at 2122-2123.
1071Tr. at 2123, 2137-2138, 2140-2141.
1072 Tr. al 2123.
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l

l

W

l

l

l
l

l

l that escrow licensing played no part in his decision to invest.!°73 Mr. Foti testified that he was not

2 aware of a finder's fee at the time he invested, but that he would not have been surprised by the

3 existence of 0n€.1074

4 Mr. Foti testified that he suffered losses on his investment which were claimed on his tax

5 returns.!075 Mr. Foti testified that he does not blame Mr. Wanzek or Mr. Bersch for his losses and that

6 he does not want the State to give him money taken from Mr. Wanzek or Mr. Bersch.'°7'

7 Mr. Foti testified that he has known Mr. Wanzek for 27 years, that Mr. Wanzek is a personal

8 friend whom he trusts, and that he believes Mr. Wanzek has exceptional character. 1077 Mr. Foti testified

9 that Mr. Wanzek is held in high regard and credibility in the community.1078

10 Mr. Foti testified that he was able to "live the American dream," starting his business in 198 l

l l with six employees and selling it in 2006 with 110 emp1oyees.l°79 Mr. Foti testified that his investing

12 experience in 2006 involved real estate and a deferred compensation plan through Lake Havasu City

13 that was managed by a firm.I080 Mr. Foti testified that he, his mother, and his brother also were

14 members of an LLC that purchased real estate for use as stations for the ambulance company.'°8l

15 Mr. Foti testified that he was not told before making his second investment that Concordia

16 suffered a net loss of $836,000 in 2006, however, Mr. Foti testified that there could be lots of reasons

17 for a loss and that the information would not have mattered to him unless Mr. Wanzek thought it was

18 a reason to adjust Mr. Foti's investment p1ans.1082 Mr. Foti testified that he would have expected Mr.

19 Wanzek to tell Mr. Foti if there was a reason to hold off on his making a second investment.!°83 Mr.

20 Foti testified that, prior to making his second investment, he was not informed that Concordia had a

21 loss of $1,055,000 for the fiscal year ending December 31, 2007.1084 Mr. Foti testified that sometime
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1073 Tr. at 2123-2124.
1074 Tr. al 2125.
1075 Tr. at 2124.
1076 Tr. at 2124-2125.
1077 Tr. at 2125-2126.
101s Tr. at 2126.
1079 Tr. at 2130, 2132.
10s0 Tr. al 2132, 2134-2135.
10111 Tr. at 2135-2136.
10s2 Tr. 812142-2144.
1083 Tr. at 2145-2146.
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l after his second investment, he began receiving reports, with his interest statements from Mr. Crowder,

2 showing financial difficulties being suffered by Concordia.!085

3 Mr. Foti testified diet at the time he made his first investment, his net worth, excluding his

4 primary residence would have been greater than $1,000,000 if he included the stock in his ambulance

5 company, although the value of the stock would not have been known at the time. 1086 Mr. Foti testified

6 that at the time of both of his investments in Concordia, he would have been married and his jo int

7 income with his spouse would have been greater than $300,000. 1087 Mr. Foti testified that Mr. Wanzkek

8 knew Mr. Foti's net worth and annual income at the time of both investments.'°88

9 Margaret LaLande

10 Ms. LaLande testified that she is a resident of Las Vegas, Nevada.I089 Ms. LaLande testified

l l that she has known Mr. Bersch since the l980's and that he has been her friend and accountant since

12 the late 1990's.l°°0 Ms. LaLande testified that she was not an investor in Concordia although Mr.

13 Bersch did tell her about Concordia and asked if she wanted to invest.l°9I Ms. LaLande testified that

14 she thinks highly of Mr. Bersch, that he has been involved in fundraising for charitable organizations,

15 and that he helped pay the bills for an elderly neighbor who was struggling financially.!°92 Ms.

16 LaLande testified that she thought everyone in the community "loves" Mr. Bersch, although some

17 people were upset with him over some investments when the economy had a down tum in 2006 or

18 20074093

19 Kenneth Edward Mo ver

20 Mr. Moyer testified that he is an attorney residing in Lake Havasu City, Arizona. 1094 Mr. Moyer

21 testified that he was not an investor in Concordia and Mr. Bersch never discussed the investment with

2 2
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1083Tr . at 2147-2148.
1086 Tr. at 2148-2149.
1087 Tr. at 2149-2151.
10ss Tr. at 2151.
10s9 Tr. at 2171.
1090 Tr. at 2171-2172.
1091 Tr. at 2171, 2174.
1092 Tr. at 2172.
1093 Tr. at 2172-2173.
1094 Tr. at 2178.
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l him.!095 Mr. Moyer testified that he has known Mr. Bersch since late 1999 or early 2000.!096 Mr.

2 Moyer testified that he initially met Mr. Bersch as their offices were next door to one another.!°°7 Mr.

3 Moyer testified that one of his firm's partners at the time recommended Mr. Bersch as being a good

4 accountant and Mr. Bersch has done Mr. Moyer's taxes for several years. 1098 Mr. Moyer testified that

5 he holds Mr. Bersch in high regard and that Mr. Bersch has done fundraising for a number of local

6 charities.l099 Mr. Moyer testified that other people in the Lake Havasu City community have similar

7 respect for Mr. Bersch.l 100

8 Michael Edward Carr

9 Mr. Carr testified that he is a resident of Lake Havasu city, Arizona, who works in the insurance

10 industry, formerly having owned an insurance agency that he sold in 2006.' lol Mr. Carr testified that

l l he has been in the insurance industry since being licensed in 1981, and that he has sold various types

12 of insurance over the years, including commercial business insurance, homeowners, auto, life, health,

13 and disability coverage. I 102 Mr. Carr testified that he is an investor in Concordia.! 103 Mr. Carr testified

14 that he learned about the Concordia investment in a conversation with Mr. Bersch, and that he made

15 an initial investment of $100,000 in 2006, with a second investment made 1ater.!l°4 Mr. Carr testified

16 that he understood the investment as buying into a company that did loans for the short haul trucking

17 industry.' 105 Mr. Carr testified that he knew there were risks involved in the Concordia investment and

18 that the 10 percent interest rate indicated that the investment "was a little bit riskier than other

19 things."! 106 Mr. Carr could not recall Mr. Bersch mentioning any specific risks involved in the

20 investment. | 107
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1095 Tr. at 2180.
1096 Tr. at 2178.
'"71?.at2178.
1098 Tr. at 2178.
1099 Tr. at 2178-2179.
1100 Tr. at 2179.
1101 Tr. at 2184.
1102Tr . at 2191-2192, 2200-2201.
1103 Tr. at 2184.

1104 Tr. at 2184-2185, 2197-2198.
1105 Tr. at 2185, 2196.
1106 Tr. at 2185-2186.

IM71?.at2213.
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1 Mr. Carr testified that his total investment in Concordia was $200,000.' 108 Mr. Carr testified

2 that while most of his records had been destroyed in a hurricane when he lived on the Virgin Islands,

3 he believed that he got back $140,000 to $150,000 from his investment in Concordia.I!°9 Mr. Carr

4 testified that he claimed some of his losses on the Concordia investment on his tax returns.!II0 Mr.

5 Carr testified that he does not blame Mr. Wanzek or Mr. Bersch for his losses and that he does not want

6 the State to give him money taken from Mr. Wanzek or Mr. Bersch.' l ll Mr. Carr testified that he did

7 not feel that Mr. Bersch and Mr. Wanzek should be held responsible for his losses as he knew the

8 investment was risky and the company failed because "the entire economy went bad" in 2008 and

9 2009."'2 Mr. Carr testified that if the Commission finds the Concordia investments were sold in

10 violation of securities laws, he would like to receive restitution, but he would not want it to come from

ll Mr. Bersch and Mr. Wanzek.

Mr. Carr testified that the existence or nonexistence of an escrow license from the Arizona12

13 Department of Financial Institutions played no part in his decision to invest in Concordia.' I 13

14 Mr. Carr testified that he has known Mr. Bersch and Mr. Wanzek since about 1989 or 1990

15 when he moved his business accounting to their firm."14 Mr. Carr testified that he has the utmost

16 respect for both Mr. Bersch and Mr. Wanzek.l I 15 Mr. Carr testified that Mr. Bersch is well-known in

17 the community for his charitable work and that folks in the community consider Mr. Bersch a "go-to

18 person" if you need assistance."" Mr. Carr testified that Mr. Wanzek is a "family man" and an

19 "amazing" human being.! I 17

20

l

Mr. Carr testified that he did some investing in real estate individually and as part of a couple

21 real estate holding groups.l I 18 Mr. Carr testified that he also had a 401 (k) account, in which a number

22
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ll0s Tr. at 2I86, 2198.
'w'1w.a¢2l86.
1110 Tr. at 2l87.
llll Tr. at 2187.
'"21T.at2l87.
'"31w.a12I88.
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1115Tr. at 2188.
1116Tr. at 2189-2190.
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know Mr. Carr's net worth.l 125 Mr. Carr testif ied that at the time he made his initial investment, Mr.

1 of stocks went down or the companies became defunct in 2008 and 2009. I I 19

2 Mr. Carr testified that he could not remember if he was told by Mr. Bersch prior to making his

3 second investment that Concordia had lost $836,000 at the end of fiscal year 2006 and over $1 million

4 at the end of fiscal year 2007."20 However, Mr. Carr testified that he would possibly have been

5 interested in knowing additional information like cash f low and balance sheets, but for this type of

6 investment he was mostly interested in the interest rate. I 121 Mr. Carr testified that Mr. Bersch did not

7 inform him prior to either of his investments that Concordia would pay Mr. Bersch a finders's fee if he

8 invested.l 122

9 Mr. Carr testified that at the time he made his initial investment in Concordia, his net worth was

10 greater than $1 million."23 Mr. Carr testified that at the time he made his initial investment in

l l Concordia, his joint income with his spouse would have been more than $300,000 per year.' 124 Mr.

12 Carr testified that at the time he made his initial investment, Mr. Bersch would have had no reason to

13

14 Bersch may have known his annual income if Mr. Bersch was still with the accounting firm that was

15 doing his taxes, but Mr. Carr could not remember if he was, nor could Mr. Carr remember if he was

16 asked about his net worth or income."26 Mr. Carr testified that at the time he made his second

17 investment, his net worth excluding his primary residence was greater than $1 million and his joint

18 income with his spouse would have been less than $300,000.' 127 Mr. Carr testified that at the time of

19 his second investment, Mr. Bersch would not have had a basis to know Mr. Carr's income or net worth

20 as Mr. Bersch was no longer at the accounting firm, however, Mr. Carr could not recall if he was

21 specifically asked for that information' 128 Mr. Carr testified that Mr. Wanzek would have known Mr.

22 Carr's income at the time of both investments as Mr. Wanzek would have been his accountant, taking
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1119 Tr. at 2193-2195.
1120 Tr. at 2198-2199.
1121 Tr. at 2215.

1"211.aI2200.
1123Tr. at 2209-2210.
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8

l
9

l over after Mr. Bersch.' 129

2 Bob Samons

3 Mr. Sermons testified that he is a construction worker residing in Lake Havasu City, Arizona.' 130

4 Mr. Samons testified that he has known Mr. Wanzek since 1999 or 2000, when he was referred to Mr.

5 Wanzek for a tax issue.!'3! Mr. Samons testified that he is not an investor in Concordia and neither

6 Mr. Bersch nor Mr. Wanzek ever spoke to him about potentially investing in the company.l'32 Mr.

7 Samons testified that he thinks Mr. Wanzkek is "a good guy" who does a lot to help people.1I33 Mr.

8 Samons testified that Mr. Wanzek is very involved with his children and the community.II34 Mr.

9 Samons testified that Mr. Wanzek has a positive reputation in the community and the only person he'd

10 ever heard speak negatively about Mr. Wanzek was a tax customer who could not document the work

l l he wanted Mr. Wanzek to do. I 135 Mr. Samons testified that one of Mr. Wanzek's daughters is married

12 to Mr. Samons' $0n.I 136

13 James Goldstein

14 Mr. Goldstein testified that he is a resident of Temecula, California, who owns an auto repair

15 shop and rental properties.' 137 Mr. Goldstein testified that he has known Mr. Wanzek for approximately

16 32 years, during which time Mr. Wanzek has been his accountant.l 138 Mr. Goldstein testified that his

17 opinion of Mr. Wanzek's character is "very good" based on having done business with Mr. Wanzek

18 for over 30 years.' 139 Mr. Goldstein testified that he was not aware of the California order against Mr.

19 Wanzek prior to receiving a copy from counsel before the hearing. ! 140
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1129 Tr. at 2214.
1130 Tr. at 2222.
1131 Tr. at 2222.
1132 Tr. at 2230.
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l Garv Kollars

2 Mr. Kollars testified that he is a retired resident of Ld<e Havasu City, Arizona, previously

3 having worked in insurance.1!4l Mr. Kollars testified that he was an investor in Concordia.! 142 Mr.

4 Kollars testified that he has known Mr. Wanzek for approximately 30 years and got to know him as

5 they have both been active in Kiwanis."43 Mr. Kollars testified that Mr. Wanzek sold him the

6 investment in Concordia in November 2006."44 Mr. Kollars testified that he invested $50,000 in

l

7 Concordia.l!45 Mr.  Kollars testif ied  that he understood  there were r isks when  he made the

8 investment.! 146 Mr. Kollars testified that he could not recall what Mr. Wanzek told him regarding the

9 investment's risks, but Mr. Kollars anticipated risk based upon the interest rate, which he equated with

10 an aggressive fund.1 I47 Mr. Kollars testified that he did not think he ever claimed losses on his tax

l l returns resulting from his investment in Concordia.1!48 Mr. Kollars testified that he does not blame

12 Mr. Wanzek for his losses and that he does not want the State to give him money taken from Mr.

13 Wanzek or Mr. Bersch."49 When asked about Mr. Wanzek's character, Mr. Kollars testified that he

14 trusted and believed in Mr. Wanzek and considered him a "good Christian man."!!5° Mr. Kollars

15 testified that he was not aware of the California order against Mr. Wanzek prior to receiving a copy

16 from counsel before the hearing. I 151

17 Mr. Kollars testified that in addition to his investment in Concordia, in 2006 he also had a

18 40l(k) and IRA accounts, real estate investments in the building for his insurance company, and a lot

19 where he built a car wash.' 152 Mr. Kollars testified that in 2008, 2009, arid 2010, his other investments

20 suffered: Mr. Kollars had to pay money into the car wash to keep it going and a commercial real estate

21 fund lost value.' 153
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1147 Tr. at 2258-2259.
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l l

l Mr. Kollars testified that he did not recall Mr. Wanzek informing him of Concordia's financial

2 condition at the time he invested.!'54 Mr. Kollars testified that Concordia's loss of $836,000 for the

3 fiscal year ending December 31, 2006, was information he would have wanted to know as part of his

4 decision to invest.'l55 Mr. Kollars testified that he did not recall Mr. Wanzek telling him that Mr.

5 Wanzek would receive a finder's fee if Mr. Kollars invested in Concordia. l 156

6 Mr. Kollars testified that he lost approximately $25,000 on the Concordia investment.! 157 Mr.

7 Kollars testified that while he does not want to see money taken away from Mr. Wanzek, he would

8 abide by a restitution decision made by the Commission! 158

9 Mr. Kollars testified that at the time he made his investment in Concordia, his net worth,

10 excluding his primary residence, would have been less than $1 million.! 159 Mr. Kollars testified that at

the time he made his investment in Concordia, his joint annual income with his spouse would have

12 been less than $300,000.! 160 Mr. Kollars testified that at the time he made his investment in Concordia,

13 Mr. Wanzek would have known Mr. Kollars' annual income because he did Mr. Kollars' taxes.! 161

14 Mildred A. Harris

15 Ms. Harris testified that she currently resides in Flagstaff; Arizona, but had lived in Lake

16 Havasu City for 44 years.ll62 Ms. Harris testified that she is retired, having formerly owned a

17 construction business with her husband in Michigan that they moved to Lake Havasu City in 1974.' 163

18 Ms. Harris testified that she invested in Concordia in 1999 alter meeting with Ken Crowder in Mr.

19 Bersch's office! 164 Ms. Harris testified that her understanding of the investment was that Concordia

20 was financing semi-truck tractors with the titles to be held in Lake Havasu City, Arizona, by Mr. Bersch

21 and Mr. Wanzek, where the investor could collect on the truck if there was a default on the 10&n.II65
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1 Ms. Harris testified that she did not think she had given permission for Mr. Bersch and Mr. Wanzek to

2 send the truck titles back to Concordia.! 166

3 Ms. Harris testified that she initially invested $150,000 and later invested another $18,000.1167

4 Ms. Harris testified that she received monthly interest payments from 1999 through about 2009, then

5 payments designated as return of principal from 2009 through 2012 or 2013.1168 Ms. Harris testified

6 that she had been claiming losses from the Concordia investment on her tax retums.l 169

7 Ms. Harris testified that she does not blame Mr. Wanzek or Mr. Bersch for her losses and that

8 she does not want the State to give her money taken from Mr. Wanzek or Mr. Bersch.' 170 Ms. I-Iarris

9 testified that she has known Mr. Bersch for approximately 20 years.! 171 Ms. Harris testified that her

10 opinion of Mr. Bersch's character was excellent and that he has participated in fundraising for the

ll Humane Society, Mohave Community College, and other organizations."72 Ms. Harris testified that

12 her opinion of Mr. Wanzek's character was also excellent and that he has done a "really nice job"

13 taking care of a large family including adopted children.1!73

14 Ms. Harris testified that at the time she made her initial investment, her net worth, not including

15 her primary residence, was greater than $1 million.I 174 Ms. Harris testified that at the time she made

16 her initial investment, her combined annual income with her spouse would have been less than

17 $300,000."75 Ms. Harris testified that she could not recall whether Mr. Bersch, Mr. Wanzek or Ken

18 Crowder had asked about her net worth or annual income prior to her investing in Concordia."76 Ms.

19 Harris testified that Mr. Bersch might have known her annual income or net worth as she would have

20 him review tax returns that she prepared on her own behadf.l 177
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!

1 Keith Roberts

2 Mr. Roberts testified that he lives in Lance Havasu City, Arizona, where he runs a veterinary

3 clinic.I!78 Mr. Roberts testified that he invested in Concordia after a recommendation from Mr.

4 Wanzek and that he did not meet with anyone else.II79 Mr. Roberts testified that he made an initial

5 investment in Concordia of $25,000 on September 27, 1999, and a second investment of $25,000 in

6 February 2003.1180 Mr. Roberts testified that he understood the investment as Concordia financing

7 truck purchases and holding titles to the trucks, which backed the investment' 181 Mr. Roberts testified

8 that the investment sounded good to him because of the high interest rate.1182 Mr. Roberts testified that

9 he had some losses from his investment in Concordia which he claimed on his tax return."83 Mr.

10 Roberts testified that he does not blame Mr. Wanzek or Mr. Bersch for his losses and that he does not

ll want the State to give him money taken from Mr. Wanzek or Mr. Bersch.! 184

12 Mr. Roberts testified that he has known Mr. Wanzek for approximately 20 years, since meeting

13 Mr. Wanzek in Rotary, that they are acquaintances who occasionally played racquetball, and that Mr.

14 Wanzek did Mr. Roberts' accounting work.l 185 Mr. Roberts testified that, in his opinion, Mr. Wanzek

15 is an exceptional person whom Mr. Roberts trusts.! 186 Mr. Roberts testified that all investments have

16 risks and that he discussed risks with Mr. Wanzek, although he could not recall any specific risks

17 mentioned by Mr. Wanzek.' 187 Mr. Roberts testified that Mr. Wanzek told him that he could get his

18 investment back, but that it would take a few weeks or a month, as opposed to the liquidity of a bank

19 account.! 188 Mr. Roberts testified that Mr. Wanzek disclosed that he would receive a finder's fee if

20 Mr. Roberts invested.!'89 Mr. Roberts testified that he understood Concordia would hold the truck

21 titles.' 190
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l Mr. Roberts testified that his net worth would have been just about $1 million at the time of his

2 first investment and over $1 million at the time of his second investment' 191 Mr. Roberts testified that

3 his joint income with his spouse was "maybe" a little over $300,000 at the time of his first investment

4 and "definitely" over $300,000 at the time of his second investment.l 192 Mr. Roberts testified that at

5 the time of his investments, Mr. Wanzek would have had a basis to know both Mr. Roberts' net worth

6 and annual income because Mr. Wanzek was his accountant.' 193

7 Brvan Neil Peters

8 Mr. Peters testified that he resides in Lake Havasu City, Arizona, where he is a real estate

9 investor' 194 Mr. Peters testified that he has known Mr. Wanzek, as well as his wife and her family, for

10 over thirty years and that Mr. Peters had been aware of the Concordia investment for some time.l 195

l l Mr. Peters testified that he initially invested $200,000 in Concordia in December 2005, and then

12 invested another $100,000 sometime in 2006."96 Mr. Peters testified that he could not recall Mr.

13 Wanzek showing him a PowerPoint or flow chart about Concordia prior to Mr. Peters' investment.' 197

14 Mr. Peters testified that he could not recall specifically what Mr. Wanzek said regarding the safety of

15 the investment.' 198 Mr. Peters testified that he could not recall Mr. Wanzek stating anything negative

16 about the financial condition of Concordia prior to Mr. Peters making his second investment.l 199 Mr.

17 Peters testified that he gave his initial check for the Concordia investment to Mr. Wanzek.l200 Mr.

18 Peters testified that he received monthly interest payments from when he invested through 2009, at

19 which time he started receiving monthly payments designated as repayment ofprincipal. 1201 Mr. Peters

20 testified that he was fairly comfortable with the Concordia investment but that he knew there were risks

21 with everything.l202
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Mr. Peters testified that he lost approximately $60,000 on the investment.'2°3 Mr. Peters

testified that he claimed losses from his Concordia investment on his tax returns. 1204 Mr. Peters testified

that he does not blame Mr. Wanzek for his losses and that he does not want the State to give him money

taken from Mr. Wanzek or Mr. Bersch.I205 Mr. Peters testified that if the Commission were to find the

investment was sold in violation of the Act, he would want Concordia to pay restitution to him.1206

Mr. Peters testified that his opinion of Mr. Wanzek's character is that he is honest, trustworthy

and a good friend.I207 Mr. Peters testified that he was not aware of the California order against Mr.

Wanzek prior to receiving a copy from counsel before the hearing. 1208

Mr. Peters testified that he understood that the truck titles would be held by Mr. Wanzek and

that they would be replaced with other titles by Concordia if there was a problem.l209 Mr. Peters

testified that he did not recall any conversation with Mr. Wanzek about sending the titles back to

Concordia. 1210 Mr. Peters testified that he initially understood that if he needed his investment back, it

could be returned in a couple weeks, but after he received a notice from Concordia, that original

understanding was no longer the case.l2l!  Mr. Peters testified that he understood that Mr. Wanzek

would receive a finder's fee if Mr. Peters invested in Concordia.12'2

Mr. Peters testified that, at the time of his investments, his net worth would have been about $1

million and his joint income with his spouse was under $300,00012'3 Mr. Peters testified that, at the

time of his investments, Mr. Wanzek would have had a basis to know both Mr. Peters' net worth and

annual income because Mr. Wanzek was his accountant.1214

120
l

21

l22

23

24
l

25

26

l2 7

28

1203 Tr. at 2303.
1204Tr . at 2294.
1205 Tr. at 2294.
1206 Tr. at 2303.
1207 Tr. at 2295 .
1208 Tr. at 2304.
1209 Tr. at 2300.
1210Tr. at 2300.
1211 Tr. at 2300-2301 .
1212 Tr. at 2303.
IZI3 Tr. at 2305.

1214 Tr. at 2305-2306.
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1 Randall Johnson

2 Mr. Johnson testified that he is a plumber residing in Lake Havasu City, Arizona.!2l5 Mr.

3 Johnson testified that he has known Mr. Wanzek for over 20 years.12I6 Mr. Johnson testified that he

4 met Mr. Wanzek playing softball, and that Mr. Wanzek has been Mr. Jollnson's tax accountant and

5 friend for several years.12I7 Mr. Johnson testified that he thinks highly of Mr. Wanzek and that people

6 in the community have positive impressions of Mr. Wanzek.'2'8

7 Mr. Johnson testified that he did not invest in Concordia and that Mr. Wanzek never discussed

8 with Mr. Johnson his potentially investing in Concordia. 1219

9 Julie Wilson

10 Ms. Wilson testified that she is a resident of Lake Havasu City, Arizona, employed in payroll

1 l processing. 1220 Ms. Wilson testified that Mr. Wanzek is her brother-in-law and that she has known him

12 for 38 years.!22! Ms. Wilson testified that she considers Mr. Wanzek to be a "very honest, kind, and

13 caring person."I222 Ms. Wilson testified that Mr. Wanzek is active in fundraising with his church and

14 for charities such as Rotary, Toys for Tots and Noah's Light Foundation, which is seeking a cure for

15 pediatric cancer.!223 Ms. Wilson testified that Mr. Wanzek knows many people in the community and

16 that he is well-liked.1224 Ms. Wilson testified that she was not aware of the California order against

17 Mr. Wanzek prior to receiving a copy from counsel before the hearing. 1225

18 Cindy Medina

19 Ms. Medina testified that she is an accountant, currently employed as an Enrolled Agent,

20 residing in Lake Havasu City, Arizona.l 226 Ms. Medina testified that Mr. Bersch is a friend of her

21 brother, and she has known him since 20054227 Ms. Medina testified that Mr. Borsch supported her

22

23

24

25

26

27

28

1215 Tr. at 2318.
IZI6 Tr. at 2318.
1217 Tr. at 2318.
l2ls Tr. 81 2319.
1219 Tr. at 2320.
1220 Tr. at 2323.
1221 Tr. at 2323.
1222 Tr. at 2323.
1223 Tr. at 2323-2324.
1224 Tr. at 2324.
1225 Tr. at 2325-2326.
1226 Tr. at 2328.

1227 Tr. at 2328.
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1

2

3 "is

4

5

6

7

8

9

10

l l

12

13

14

return to school to become an accountant and that she has worked with Mr. Bersch since 2008.1228 Ms.

Medina testified that she owns a company and subcontracts work to Mr. Besch as she is not a CPA.1229

Ms. Medina testified that she thinks Mr. Bersch a very honorable person with the utmost

integrity."!230 Ms. Medina testified that she has seen Mr. Bersch send away clients who sought to do

things that were dishonest.l23' Ms. Medina testified that Mr. Bersch fundraises for several non-profits

in the community.I232 Ms. Medina testified that she believes most people in the Lake Havasu

community "have the utmost respect" for Mr. Bersch.!233 Ms. Medina testified that she was not aware

of the California order against Mr. Bersch prior to receiving a copy from counsel before the hearing. 1234

Armen Dekmeiian

Mr. Dekmejian testified that he has an M.B.A. in finance and accounting and that he has been

working in business and finance for 30 years, currently working as a member of Pacific Financial

Advisors ("PFA") in corporate advisory.l235 Mr. Dekmejian testified that he first started working with

Concordia in 2004, through PFA.'23° Mr. Dekmejian testified that in 2004, Concordia was a healthy,

growing company and he worked with Ken Crowder, Concordia's CEO and chairman.!237 Mr.

15 Dekmejian testified that at the time, Southern California would have been "the truck hauling capital of

16 North America" with the two largest ports, although trucking would be impacted by the economy of

17 Southern California. 1238

18

19

20

Mr. Dekmejian testified that in conducing due diligence of Concordia, he worked mostly with

Chris Crowder, who sought to move away from individual lending, an expensive source of funding for

Concordia, toward bringing in institutional financing.'239 Mr. Dekmejian testified that based upon his

21

22

23

24

25

26

27

28

1228 Tr. al 2328-2329.
1229 Tr. at 2330-233 I
1230 Tr. at 2329.
ml Tr .  at 2329.
1232 Tr. at 2329.
1233 Tr. at 2330.
1234 Tr. at 233 I .

1235 Tr. at 2355-2356.
1236 Tr. at 2357, 2491. Mr. Dekmejian acknowledged that in an examination under oath held on April 30, 2013, Mr.
Dekmejian had testified that at the time he had been a consultant for Concordia for six or seven years. Tr. at 2491-2492,
Exp. S-l64 at ACCO] 1815.
1237 Tr. at 2357-2358.
1238 Tr. at 2358.
1239 Tr. at 2359-2360, 2472-2473.
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l l

1 work with Concordia and review of the company, including documents going back to the 1990s, Mr.

2 Dekrnejian believed that Concordia was successful and profitable for several years. 1240 Mr. Dekmejian

3 testified that during the 1990s and early 2000s, Concordia made payment on principal without fail and

4 paid interest to investors, many of whom made more money than they invested.!24'

5 Mr. Dekmejian testified that in 2005, Concordia had revenue of $7.1 million and operating cash

6 flow of $1 ,075.000.1242 Mr. Dekmejian testified that Concordia had an operating profit of $1 .l million

7 for the first six months of 2006, and $2.2 million for 2006 as a whole.1243 Mr. Dekmejian testified that

8 net income as a means of determining the health of a company is "not a solid cash number to look at"

9 as it reflects noncash expenses and could reflect a tax benefit.'244 Mr. Dekrnejian testified that it is

10 more customary to analyze a company by looking at operating cash flow which removes the noncash

items.l245 Mr. Dekmejian testified that Concordia recorded net income (or loss) as follows: ($836,l86)

12 in 20063246 ($1,055,451) in 2007,'247 ($2,252,777) in 2008948 ($4,423,362) in 2009,'249 ($4,011,597)

13 in 2010,'250 $3,754 in 2011,1251 $80,611 in 20123252 ($119393) in 20133253 and ($1,257626) in

14 2014.1254

15 Mr. Dekmejian testified that Concordia was still looking to expand in the second half of

16 2006.1255 Mr. Dekmej Ian testified that Concordia was expanding its operations, relocating to a larger

17 office space, upgrading its software system, and hiring new staff 1256 Mr. Dekmejian testified that for

18 a period of four or five months, Concordia was paying double rent as the company had half its staff in

19 each location to ensure no interruption in collections and allow a seamless switch from one location to

20

2 1

22

23

24

25

26

27

28

1240 Tr. at 2360-236] .

1241Tr. at 2361-2362.
1242 Tr. at 2363.
1243 Tr. at 2363 .
1244 Tr. at 2363-2364.
1245 Tr. at 2364.
1246 Tr. at 2502, Exh. ER-2 at c000122.
1247Tr. at 2504-2505, Exh. ER-2 at C000134.
1248Tr . at 2505, Exh. ER-2 at C000053, C000134.
1249 Tr. at 2510, Exh. ER-2 at C00014l .
1250Tr . at 2511, Exh. ER-2 at C00014l.
1251Tr. at 2513-2514, Exh. ER-2 at C000159.
1252 Tr. at 2514, Exll. ER-2 at C000055.
1253 Tr. at 2515, Exh. ER-2 at C000056.
1234 Tr. 81 2516, Exh. ER-2 at C000164.

1255 Tr. at 2365.
1236 Tr. at 2365-2366.
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l

l

i

l the next.l257 Mr. Dekmejian testified that the new software system required setup fees and then charges

2 for conversion of the data from the old system, which cost a total of between $75,000 to $90,000 plus

3 ongoing monthly fees and modifications.'258 Mr. Del<mejian testified that after 2008, the old

4 accounting system was unavailable, leaving only printed payment information available from investor

5 files, which were missing some of the interest payments.!259

6 Mr. Dekmejian testified that Concordia spoke with several investment firms about its expansion

7 in 2006 and 2007, narrowing the field to one, Fortress, which led to a preliminary term sheet of five or

8 six-year financing of$50 million at a rate ofretum 3.75% above the London Interbank Offered Rate. 1260

9 Mr. Dekmejian testified that the financing closing was pushed back a bit because Fortress wanted data

10 that the current Concordia software system did not provide.I26! Mr. Dekmejian testified that once

1 l Concordia reconvened with Fortress, Concordia had seen a slight rise in the delinquency rate of its loan

12 pools, which caused Fortress to seek changes to the terms, and caused Concordia to table the

13 discussions. 1262

14 Mr. Dekmejian testified that diesel fuel prices rose in 2007 and early 2008. 1263 Mr. Dekmejian

15 testified that with the economic crisis in 2008, haul rates declined while truckers' costs increased,

16 leaving them unable to service their debt. 1264 Mr. Dekmejian testified that the increase in delinquencies

17 led to an increase in gross losses and repossessions for Concordia.I265 Mr. Dekmejian testified that

18 Concordia had 270 repossessions in 2008, representing 20 to 25 percent of its loans. 1266 Mr. Dekmejian

19 testified that delinquencies increased significantly in 2009, and the First Amendment of the Servicing

20 Agreement was issued in February 2009.1267 Mr. Dekmejian testified that Concordia had normally

21 received 40 to 50 cents on the dollar from repossessions but two large competitors filed bankruptcy

22 and a third exited the lending industry, which led to a large number of additional repossessions that

23

24

25

26

27

28

W57TT.at2366.

'""1w.a¢2367.
1239Tr. at 2368~2369.
1260 Tr. at 2369-2372.
1261 Tr. at 2373-2374.
1262 Tr. at 2374-2375.

1263Tr . at 2379-23819 Exh. C-20.
1264 Tr. at 2381.
1263Tr. at 2382.
1266 Tr. at 2382.
1267 Tr. at 2383, Exh. C-10.

1
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l reduced returns to 15 to 20 cents on the dollar for repossessions at auctions throughout the United

2 States.'268 Mr. Dekmejian testified that a competitor going out of business is a good thing if the

3 competitor does not have inventory, otherwise it results in a tough time when that inventory hits the

4 market.l269 Mr. Dekmejian testif ied that at the time of the First Amendment, PFA was working with

5 Concordia to cut costs, stabilize operations, dovmsize, reduce the origination of new loans, and

6 reevaluate the underwriting process. 1270 Mr. Dekmejian testified that the First Amendment was issued

7 to avoid bankruptcy, which was unattractive at the time because there were no buyers for liquidations

8 and there were too many uncertainties over the severity and duration of the financial crisis.!27! Mr.

9 Dekmejian testified that Ken and Chris Crowder also wanted to keep making monthly payments to the

10 investors, which would have stopped if Concordia filed for bankruptcy.!272 Mr. Dekmejian testif ied

l l that the First Amendment "resulted in getting a significant number of consecutive uninterrupted

12 payments to investors on a monthly basis."l273 Mr. Dekmejian testif ied that the monthly payments

13 after the First Amendment were recharacterized from interest to return of principal.!274

14 Mr. Dekmejian testified that things got worse after the First Amendment with delinquency rates

15 continuing to rise and the recession affecting f inancial markets.I275 Mr. Dekmejian testified that

16 Concordia was sending out quarterly newsletters containing financial information to investors in late

17 2009, continuing until all investors were paid off in approximately August or September 2013.1276

18 Mr. Dekmejian testified that Concordia was reducing fees that it paid from 2011 through

19 20131277 Mr. Dekmejian testified that Concordia also reduced staff from more than 25 in 2009 to 5

20 plus consultants at the time of the hearing.l278 Mr. Dekmejian testif ied that from 2009 through 2011,

21 PFA was trying to find new companies for whom Concordia could perform work such as loan servicing

22

23

24

25

26

27

28

1268 Tr. at 2385-2386.
1269 Tr. at 2386.
1270 Tr. at 2387, 2394-2397, Exh. C-29.
1271Tr. at 2388-2389.
1272 Tr. at 2389-239] .
1273Tr. at 2391.
lz74 Tr. at 2487-2488.
1275 Tr. at 2391-2392.
1276Tr . at 2392-2394.

!"71T.at2522.
1278 Tr. at 2522-2523.

77088137 DECISION no.



1
\ DOCKET no. S-20906A-14-0063

F

I

2

3

4
l

5

6
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10
l

l l

12

13

14
1

15

1 or servicing asset classes for hedge funds.!279 Mr. Dekmejian testified that even after implementing

cost cutting measures, Concordia could not continue to pay investors on a monthly basis.l280 Mr.

Dekmejian testified that Concordia considered bankruptcy and a letter was sent to investors seeking

their input.I281 Mr. Dekmejian testified that there was a risk that Concordia might not come out of a

bankruptcy and that investors would likely recover less than 30% of their funds after at least two

years. 1282 Mr. Dekmejian testified that the Second Amendment, which would return 45% of principal

to investors, was a better option than bankruptcy. 1283 Mr. Dekmejian testified that Concordia calculated

the principal balance based upon the date of the First Amendment, which was favorable to investors. 1284

Mr. Dekmejian testif ied that most investors made money with Concordia and that Concordia

paid out more money than it brought in from investors.I285 Mr. Dekmejian testif ied that the amount

repaid to investors was over $30 million, which was understated in the Division's documents by not

including interest paid from 1998 through 2003.'286 Mr. Dekmejian testified that his information

regarding these interest payments came from audited financials for those years plus due diligence

conducted by Fortress and other investment firms in 20061287 Mr. Dekmejian testified that if the

Second Amendment's reduction of principal was taken into account, the amount owed to investors
l
l

16 would be zero.I288 Mr. Dekmejian testified that he created a summary from his review of every

17 Concordia investor account using information from the accounting ledgers which dated back to

18 December 2006, and hard files for the individual investors prior to 2006.989 Mr. Dekmejian testified

l
19

20

21

that his summary was created to correct errors in the Division's own summary, a number of which the

Division agreed with. 1290 Mr. Dekmejian testified that several of the Division's errors went

uncorrected: accounts were missing interest that was paid prior to the new software system in December

22

23

24

25

26
i
i
i

2 7
i

28

1279 Tr. at 2523-2524.
1280 Tr. at 2395.

1281 Tr. at 2397-2398.
1282 Tr. at 2399.
l2s3 Tr. at 2405, 2448.
I2B4 Tr. at 2405-2406.
I2B3 Tr. at 2408-2409, Exh. S-I94.
1286 Tr. at 2409, 2456, 2465, Exh. S~l94.
1287 Tr. at 2470.
1288 Tr. at 2457-2458.
1289 Tr. at 2410-2411, Exh. C-24.
1290 Tr. at 2423-2424.
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1 2016 or paid prior to schedules being incorporated in the files; accounts missed or understated return

2 payments of principal, losses were not offset for investors with multiple accounts, some investment

3 accounts were combined when they should have been segregated, in one case, an investor passed away

4 and the individual's interest payments were not reflected in the two accounts created for the investor's

5 beneficiaries.'29! Mr. Dekmejian testified specifically about Division errors regarding the following

6 accounts: the Canterbury account was not credited for all interest and no money is owed on the original

7 principal;!292 the two accounts for the Hodels failed to include interest received prior to December

8 2006, and no money is owed on the original principal;'293 the accounts of MaryAnn Lewis and the

9 Newberry Trust failed to reflect all interest payments, missing those payments prior to December 2006

10 and possibly others,!29' the Division included accounts for insiders Gregory Fanner and Kris Bersch,

ll the Caputos (whose account was created from a transfer out of an ER Financial account), and Lisa

12 Fuhrman;'295 the Division failed to offset the account of Jack Guest for a payment he received in excess

13 of the principal on a second account for the Guest Charitable Trust;'29° and an initial Gayle account

14 was closed and divided equally between a second Gayle account and a Caputo account but the Division

15 did not offset either of the new accounts for payments made on the original Gayle account.l297 Mr.

16 Dekmejian testified that his summary contained inaccuracies as to some investor accounts: the account

17 for William and Barbara Anderson listed the wrong account number, reflected a deposit and repayment

18 of $50,000 which should properly have been attributed to an account of Nancy Anderson, and

19 incorrectly reduced the Division's calculation of total investment by $57,000; and the account for

20 Theresa Patricola incorrectly reduced the Division's calculation of her total investment by $50,000.1298

21 Mr. Dekmejian testified that about 35 to 40 percent of Concordia investors lost money.'299 Mr.

22 Dekmejian testified that at the same time Concordia's noteholders were suffering losses, the widely

23 traded high yield bond ETF did not perform well during the financial crisis of 2008 and 2009 and

24

25

26

27

28

1291 Tr. at 2425-2426.
1292 Tr. at 2426-2430, EXhS. S-I94, C-24, C~27 at C000754-C00756, C-28 at C001273C001276.
1293 Tr. as 2430-2433, EXhS. S-194, C-24, C-27 at C000856-C00858, c001209-c0012\ l, C-28 at C001562-C001602.
1294 Tr. at 2433-2434.
1295 Tr. at 2434-2438, 2487, Exhs. S-l94, C-27 at C000935, C001090.
1296 Tr. at 2438-2440, Exhs. S-194, C-24.
1297 Tr. at 2425~2426, 2440-2443; Exhs. S-I94, c-27 at C000954-C000955, C001092, C001094.
1298 Tr. at 2415-2418, 24202421 y Exhs. S-l94, C-24.
1299 Tr. at 2443.
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l subsequent recession.'3°° Mr. Dekmejian testified that the S&P 500 similarly suffered losses at this

2 time, although it recovered faster, in part because some companies in the S&P 500 would have been

3 replaced after they were liquidated or went bankrupt.1301 Mr. Dekmejian testified that investors in the

4 S&P 500 would have suffered losses of at least 15 to 20 percent in the great recession while a majority

5 of Concordia investors would have done better, even a good portion of those who lost m0n€y.l302

6 Mr. Dekmejian testified that the Second Amendment was intended to return more money than

7 bankruptcy could achieve.I303 Mr. Dekmejian testified that, at the time of the hearing, Concordia was

8 losing about $5,000 per month from an operating cash flow basis, not including legal expenses

9 associated with this proceeding.!3°4 Mr. Dekmejian testified that Concordia cannot afford to pay back

10 additional investor principal without seeking bankruptcy protection.l3°5 Mr. Dekmejian testified that

l l Concordia's loan pool is a private debt portfolio of subprime debt from used trucks, currently at about

12 $2.45 million, that is small, illiquid, labor intensive to manage and monetize, and declining by about

13 $20,000 each month.13°° Mr. Dekmejian testified that a finding of registration violations would taint

14 the loan pool, lowering the liquidation price.l3°7 Mr. Dekmejian testified that the loan portfolio would

15 likely sell for no more than 25 to 35 cents on the dollar.I308 Mr. Dekmejian testified that after a sale,

16 investors would have a subordinate ranking of claims in a bankruptcy proceeding and that they would

17 receive de minimis moneys.l3°9 Mr. Dekmejian testified that he and Chris Crowder performed an

18 analysis that determined Concordia could redirect approximately $75,000 for restitution or penalties

19 should a ruling be issued by the Commission against Concordia.!310

20 Mr. Dekmejian testified that he understood truck titles were pledged to individual investors'

21 accounts and ER Financial's role as Custodian was to hold performing accounts for investors and send

22

23

24

25

26

27

28

1300 Tr. as 2444-2445, Exh. C-18.
1301 Tr. al 2445-2447, Exh. C- I9 .

1302 Tr. at 2447-2448.
1303 Tr. al 2448.
1304 Tr. al 2449.
1305 Tr. at 2448, 2450.
1306Tr . at 2449-245 l .
1301 Tr. at 245 l
1308 Tr. at 2452.
1309 Tr. at 2452-2454.
1310 Tr. at 2454.
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4

5

6
I

l7

back delinquent accounts to Concordia to be replaced. 1311 Mr. Dekmejian testified that Concordia, ER

Financial and Mr. Wanzek agreed that custodial fees would be waived beginning in November 2008,

as Concordia was starting to struggle with increased delinquency rates and repossession rates.I3I2 Mr.

Dekmejian testif ied that in November 2010, ER Financial transferred the custodial duties, and the

investors' collateral, to Concordia.!3'3 Mr. Dekmejian testified that a letter was sent to investors

notifying them about the change in Custodian, but he was not sure when the letter was sent.13I4 Mr.

Dekmejian testified that Ms. Patricola made a $50,000 investment in Concordia in November 2008. I 315

8 l Mr. Dekmejian testified that others invested in Concordia in November 2008, but they were given
lll9

10

l l

12

13

payouts returning their money, which was not accepted as an investment. 1316

Mr. Dekmejian testif ied that by November 2012, there were approximately 300 performing

truck contracts in Concordia's portfolio, some of which would have been from 2008 and, therefore,

acquired with investor money.'3'7 Mr. Dekmejian testified that at its peak in 2006 or 2007, Concordia

would have had more than 1200 performing truck contracts.!3'8

14
l

\

I
i

i

i

l

1

Mr. Dekmejian testified that in July 2010, he was involved in preliminary discussions looking

15 to raise a new fund, Concordia Funding, for which Concordia would be the originator and servicer."19

16 Mr. Dekmejian testified that Concordia Funding was to be an LLC and would involve institutional

17 investors who would become members of the LLC.l320

18 Mr. Dekmejian testified that in 2009, truck loans originating prior to Concordia's credit

19 enhancement in early 2009 were not performing well and had 40 percent delinquencies.'32' Mr.

20

21

Dekmejian testified that truck loans originating in the second part of 2009 "started performing

significantly well" and in the last few years, at the time of the hearing, delinquency rates have been at

22

23
l

24

25

26

27

28

1311Tr. at 2474-2476.
1312 Tr. at 2476-2477, Exh. C-29 at C002034.
1313Tr. at 2480, Exh. C-29 at C002034.

1314 Tr. at 2481 .
1315 Tr. al 2477.
1316 Tr. at 2477-2478.
1317 Tr. al 2485-2486.
1318 Tr. al 2518.
1319Tr. at 2493-2494, Exh. ERI5 at ACCOl 1555.
1320Tr. at 2525-2526.
1321 Tr. at 2496-2497.
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III.  L e al  A r  u r g en t

l least below 5 percent, which Mr. Dekmejian would consider stellar for subprime aut0.1322

2 Mr. Dekmejian testified that Concordia paid PFA approximately $150,000 per year from 2004

3 through 20071323 Mr. Dekmejian testified that Concordia paid PFA approximately $3 l5,000 per year

4 from 2008 through 2010.1324 Mr. Dekmejian testified that Concordia paid PFA $350,000 in 2011.1325

5 Mr. Dekmejian testified that Concordia paid PFA $200,000 in 2012.1326 Mr. Dekmejian testified that

6 Concordia paid PFA approximately $117,000 in 2014.1327 Mr. Dekmejian testified that his consulting

7 fees were below market rate.!328 Mr. Dekmejian testified that net income is the reported income that

8 reflects noncash income and noncash expenses, after tax, and that it does not give the best indication

9 of the cash profit or loss of a company, i.e. the operating profit.!329

10

l l A. Respondents' Arguments for Dismissal and/or Sanctions

12 l . Statute of Limitations

13 a) Argument

14 The ER Respondents contend that the Commission should adopt a statute of limitations and

15 dismiss the Division's claims, which date as far back as 1998930 The ER Respondents contend that

16 the Arizona Supreme Court has noted that statutes of limitations promote justice and serve important

17 public purposes: by protecting defendants from stale claims where evidence may have been lost or

18 witnesses' memories faded, by protecting defendants from the economic or psychological insecurity

19 which can arise from ancient obligations, and to protect the courts from being burdened by stale

20 claims.133! The ER Respondents further note that the U.S. Supreme Court has similarly stated that

21 statutes of limitations "promote justice by preventing surprises through the revival of claims that have

22 been allowed to slumber until evidence has been lost, memories have faded, and witnesses have

23

24

25

26

27

28

9221i.&¢2497-2498.
1323 Tr. at 2505-2506.
1324 Tr. at 2506-2510, Exh. S~l64 at ACCOl l 898-ACCOl 1900.
1323 Tr. at 2512-2513; Exh. S-l64 at ACCOl 1901-Acc011902.
1326 Tr. at 2514; Exh. S-l64 at ACCOl 1903.
'"71Y.at25l5-25l6.
"2°Tr.at2529.
'"°1w.a¢2526.
1330 Concordia has submitted notice ofjoinder on this issue. Concordia's Joinder.
1331Ritchie v. Grand Canyon Scenic Rides, 165 Ariz. 460, 464, 799 P.2d 801, 805 (l 990).
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1 [and are] vital to the welfare ofprovide security and stability to human affairs

2

disappeared

society."!332

3

4

5

6

The ER Respondents further contend that the Division's action relies upon the antiquated

doctrine ofnullum tempus occurring reg (time does not run against the king). The ER Respondents urge

the Commission to reject this doctrine, citing cases where the Arizona Supreme Court has abolished

sovereign immunity and similar doctrines.l333 The ER Respondents contend that the concerns

The ER7 addressed by statutes of limitations equally apply to cases brought by bureaucrats.

8

9

10

l l

12

13

14

15
l
1
l
1

i

16

17

18

19

20

Respondents argue that "royal prerogative is inconsistent with Arizona's Constitution, which vests

sovereignty in the people, not the bureaucracy."!334

The ER Respondents further assert that public policy supports applying a statute of limitations.

The ER Respondents note that the "Legislature has long recognized the importance to Arizona's

economy of Arizona businesses being able to raise funds," citing A.R.S. § 44-2051, and contend

enforcement actions regarding "the distant past" would chill capital raising efforts.'335 The ER

Respondents argue that the Division has adopted the position of having no limit on the age of its

enforcement actions, thereby placing businesses in perpetual fear of a Division proceeding and

requiring permanent retention of records. The ER Respondents note that the SEC is subject to a statute

of limitations, as seen in the Supreme Court's opinions inGabelli and K0kesh.1336

The ER Respondents urge the Commission to adopt a statute of limitations for securities

enforcement cases, suggesting the statute of limitations in the Arizona Securities Act for civil court

cases, A.R.S. § 44-2004, which allows one year for registration violations and two years for all other

21

22

23

24

25

26

27

28

1332Gabelli v. S.E.C., 568 U.S. 442, 448-449, 133 s. Ct. 1216, 1221, 185 L. Ed. 2d 297 (2013).
1333Stone v. Arizona Highway Comm'n, 93 Ariz. 384, 393, 38] P.2d 107, 113 (I963) (abolishing sovereign immunity),
Grimm v. Arizona Be ofPardons & Paroles, 115 Ariz. 260, 266, 564 P.2d 1227, 1233 (I977) (abolishing absolute official
immunity), Freightways, Inc. v. Arizona Corp. Comm'n, 129 Ariz. 245, 248, 630 P.2d 54 I , 544 (1981) (permitting estoppel
against the state in some circumstances), and Valencia Energy Co. v. Arizona Dep t of Revenue, 191 Ariz. 565, 5761134,
959 P.2d 1256, 1267 (1998) (abolishing rule against applying equitable estoppel in tax matters).
1334 ER Respondents Br. at 65, citing Arizona Constitution, Article 11, § 2 ("All political power is inherent in the people,
and governments derive their just powers from the consent of the governed, and are established to protect and maintain
individual rights").
1335 ER Respondents Br. at 65. A.R.S. §44-2051. Advancement of economic development and capital formation
in order to foster the economic development of this state, the commission, when acting pursuant to this chapter, shall
consider measures, consistent with investor protection, to increase the availability of and access to capital by companies in
this state, to lower the cost of such capital and to foster the development in this state of a diverse financial services industry
providing a full range of financial services, including efficient capital markets.
1336Kokesh v. S.E.C., 137 s. Ct. 1635, 198 L. Ed. 2d 86 (2017).
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2 1

alleged violations of the Act. Alternatively, the ER Respondents suggest that the Commission could

adopt the seven-year criminal statute of limitations found in A.R.S. § 13-107.

The Division contends that the Act does not impose a time limit for the Division to bring an

enforcement action. Citing the Arizona Supreme Court for the principle that "[t]he legislature has the

exclusive power to declare what the law shall be," the Division argues that the Commission should

reject the notion of imposing a limitations period when the Legislature has not done s0.1337 The

Division contends that imposing a limitations period would usurp the Legislature's authority to

legislate.

The Division contends that the absence of a limitations period is consistent with Arizona law

and public policy,I338 which has consistently recognized the common law doctrine of nullum tempus

occurring reg (time does not run against the king),I 339 and that statutes of limitation do not run against

the state "unless the Legislature has expressly and definitely declared that they d0."'34° The nullum

tempus "doctrine is based on the premise that, although time limitations apply to private parties so as

to prevent fraudulent, stale claims, time stands still, as it were, for the state because '[t]he officers who

are charged with the active duty of enforcing [the] rights [of the state] have no personal profit to gain

thereby, and therefore no inducement for the bringing of false and unwarranted actions."'!3" I

The Division contends that Gabelli and Kokesh, which construed a federal statute of general

applicability, 28 U.S.C. §2462,'342 should not provide guidance in this case as there is no counterpart

in Arizona law. Arizona courts "will give less weight and not necessarily defer to federal case law that

construes a parallel federal statute when the state and federal statutory provisions or their underlying

policies materially differ."!343 As such, the Division argues that Gabelli and Kokesh are inapposite
l

22 l

il

23

24

25

26

l27

28
l

1337State ex rel. Woods v. Block, 189 Ariz. 269, 275, 942 P.2d 428, 434 (1997) (internal quotation and citation omitted).
i33s "We discern public policy from our constitution, statutes,and judicial decisions." CSA 13-101 Loop, LLC v. Loop 101,
LLC, 236 Ariz. 410, 41218, 341 P.3d 452, 454 (2014).
1339City ofPhoenLr v. Glenayre Elees. Inc., 242 Ariz. 139, 142 'll 10, 393 P.3d 919, 922 (2017).
1340City of Bisbee v. Cochise Cry., 52 Ariz. 1, 10, 78 P.2d 982, 985 (1938).
1341Glenayre Elecs.,242 Ariz. at 142 1] 10, 393 P.3d at 922 (quoting City of8isbee, 52 Ariz. at 9, 78 P.2d at 985).
134228 U.S.C. §2462. Time for commencing proceedings
Except as otherwise provided by Act ofCongress, an action, suit or proceeding for the enforcement of any civil fine, penalty,
or forfeiture, pecuniary or otherwise, shall not be entertained unless commenced within five years from the date when the
claim first accrued i£ within the same period, the offender or the property is found within the United States in order that
proper service may be made thereon.
1343Sell v. Gama,231 Ariz. 323, 3271 18, 295 P.3d 421, 425 (2013).l

l
1
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17

18

19

20

21

22

The Division contends that imposing a limitations period on enforcement actions would

undermine the Commission's ability to remedy violations of the Act. The Division contends that a

statute of limitations would compress the timeline for the Division to carefully investigate alleged

violations, which typically includes steps such as: "( l) reviewing investor complaints, which the

Securities Division may not receive until several years after the date of investment; (2) interviewing

investors; (3) investigating the business, which may include an undercover investigation that takes

months to develop, (4) collecting evidence using document subpoenas and examinations under oath;

(5) interacting with the business in an attempt to reach a negotiated resolution; and (6) if necessary,

filing an enforcement action."'344 The Division contends that "since securities violations often extend

over several years before they come to light," a limitations period could result in violators responsible

only for their most recent conduct, with defrauded investors unable to receive restitution.l345

b) Analvsis and Conclusion

The Preamble to the Arizona Securities Act reads:

The intent and purpose of this Act is for the protection of the public, the

preservation of fair and equitable business practices, the suppression of

fraudulent or deceptive practices in the sale and purchase of securities,

and the prosecution of persons engaged in fraudulent or deceptive

practices in the sale or purchase of securities.This Act shall not be given

a narrow or restricted interpretation or construction, but shall be

liberally construed as a remedial measure in order not to defeat the

purpose thereof. 1346

23 Arizona courts have consistently acknowledged the Arizona Legislature's directive and given

24 broad effect to the Act for the protection of the public. 1347

25 As stated by the Division, and implied by the arguments of the Respondents, the Arizona
l

26

27

28

1344 Division Reply Br. at 55.
1345 Division Reply Br. at 56.
1346 1951 Ariz. Sess. Laws ch. 18, §20 (emphasis added).
1347See Hirsch v. Arizona Corp. Comm'n, 237 Ariz. 456, 466 1] 40, 352 P.3d 925, 935 (App. 2015), E. Vanguard Forex,
Ltd v. Arizona Corp. Comm'n, 206 Ariz. 399, 4101136, 79 P.3d 86, 97 (App. 2003).

l
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13

Securities Act provides no time limit upon the Division for bringing an enforcement action.

Respondents request that the Commission apply a statute of limitations to the Division's securities

enforcement cases. The doctrine ofnullum tempus oceurrit reg is an exception designed for the public

benefit. 1348 As noted by the Division, the imposition of a limitations period could hinder the Division's

ability to investigate alleged securities violations and leave investors without an ability to receive

restitution. This result is contrary to the Legislature's stated purpose of the Act.

Respondents' other arguments are not persuasive. The United States Supreme Court cases

raised by the Respondents,Gabelli and Kokesh,involve a federal statute for which no parallel provision

applies to the Act. While A.R.S. § 44-2051 directs the Commission to consider measures increasing

availability of and access to capital for Arizona companies, the statute says that such measures are to

be consistent with investor protection. Adoption of a statute of limitations on securities enforcement

actions would not be consistent with investor protection. Accordingly, we decline to impose a statute

of limitations on securities enforcement actions.

14 2. Laches

15

16

a) Argument

Both Concordia and the ER Respondents argue that the Division's claims should be barred by

17 laches.!349

18 The ER Respondents state that lakes "is an equitable counterpart to the start of limitations,

19 designed to discourage dilatory conduct" which "will generally bar a claim when the delay is

20 unreasonable and results in prejudice to the opposing party."'35° The ER Respondents contend that

21 "[t]he doctrine of laches applies in administrative proceedings if the challenged administrative action

22 has been unreasonably delayed, resulting in prejudice to a party against whom the action was taken"!35 l

23 and that lakes is available against the State.I352 The ER Respondents contend that the Division has

24 long been aware that the ER Respondents would be presenting a lakes defense but failed to address

25

26

27

28

1348City of Bisbee, 52 Ariz. at 8, 78 P.2d at 985.
1349 In addition to raising arguments in its closing brief on this issue, Concordia has submitted notice ofjoinder to those
arguments raised by the ER Respondents. Concordia's Joinder.
1350Sotomayor v. Burns, 199 Ariz. 81, 82-83 116, 13 P.3d l 198, l 199-1200 (2000).
1351 2 Am. Jur.2d Administrative Law §269.
1352Stare V. Garcia, 187 Ariz. 527, 530, 931 P.2d 427, 430 (App. I996).
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.

l the issue in their principal brief; thereby waiving any objection they have to the defense.

2 The ER Respondents argue the following as examples of prejudice to Mr. Wanzek and Mr.

3 Bersch due to the age of this case:1353

4 For each lender for which it was the Custodian, ER maintained a separate

file.1354 Those files were sent to Concordia and are no longer available

.

i

.

.

to assist with the defense. 1355

Up to twelve of the lenders have died and thus could not testify.l356

Many of the lenders who died were supporters of Mr. Wanzek or Mr.

Bersch who would have testified in their favor, such as John Norton.1357

Similarly, Mrs. Wanzek's father, Judge Garst, was a significant investor

who could have testified but he passed away in 2009.958 Likewise, Mr.

Lawton is deceased; he owned a big rig truck dealership and was very

familiar with the industry.'35° As the owner of a truck dealership, Mr.

Lawton would have been a compelling witness, with great experience in

truck financing.

Witness after witness has confirmed that their memories have faded, they

cannot recall the 1998 to 2008 time period the way they can recall more

recent €V€n[$.1360

Mr. Wanzek and Mr. Bersch no longer remember many details about the

call with Concordia's attorney when they were informed that the truck

5

6

7

8

9

10

l l

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

1353 ER Respondents Br. at 67-69.
1354 Tr. at 1598.
1353 Tr. 81 1598-1600.

1356 Tr. at 1601-1602.
1357 Tr. at 1601-1602.
1358 Tr. at 1610-161 I.
'"°1w.ar 1601.
1360 Chris Crowder (Tr. at 74-76, 172-173, 539, 544, 853, 906, 1890), Suellen LeMay (Tr. at 286, 340, 376, 384-385, 390,
402), Philip Hatch (Tr. al 452, 455, 457-458, 462-463, 490-491), Stephen Dennison (Tr. at 507, 517, 528-529), A. Craig
Mason (Tr. at 828-829, l836-1837), Kathleen Hodel (Tr. at 956, 957, 1008), Gary Clapper (Tr. at 1421), David Wanzek
(Tr. at 1638-1642, 1652, 1656, 1658-1659, 1687-1688, 1697, 1704, 1723-1724), Michael Bersch (Tr. at 1754, 1904, 1917,
1926-1928), Cindy Aldridge (2010, 2012, 2018), John Gil je (Tr. at 2058), Michael Edward Carr (Tr. at 2194-2196, 2198-
2200, 221 1-2212).
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7
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8

9

loan contracts were not securities. 1361

Mr. Wanzek had email communications with the loan buyers as well as

with Concordia. Substantially all of  those emails are no longer

available.!362

Likewise, Mr. Bersch had email communications with the loan buyers as

well as with Concordia. Those emails are no longer available.'363

Concordia no longer had records of payments before 2003. Those years

of payments were therefore not considered by the Division in calculating

restitution.'3°4

.10

l l

.12

13

.14

15

.16

17

Sunset Financial has a document destruction practice, so many of its

documents from 1998 to 2008 are no longer available.l365

Sunset Financial's trade blotter only goes back to 2003, and thus does not

show earlier payments from Concordia.1366

Sunset Financial does not have Mr. Kirkman's or Mr. Smith's emails and

calendars from 2000,1367 the year the selling agreement was signed.

Sunset Financial no longer has records or executive calendars from the

time of Mr. Wanzek's and Mr. Borsch's trip to Kansas City.1368

18

19
l
i20

2 1

22

The ER Respondents further contend that the Division initially brought its charges in 2014 over

events that occurred between 1998 and 2008, an unreasonable delay considering that the truck loans

were widely known in the Lake Havasu City area1369 with at least 137 truck investors and up to 446

distinct investments.!37° The ER Respondents contend that the Concordia truck loans were known by:

the loan buyers, Sunset Financial, Pacific Financial, Fortress (the hedge fund interested in buying
l
l

l23

24

25

2 6 l

27

28

1361Tr. at 1704-1705, 1750-1751.
1362 Tr. at 1600.
1363 Tr. at 1753-1754.
1364 Tr. at 1129, 1131.
1363 Tr. at 809, 816-817.
1366 Tr. at 830.
1367 Tr. at 1832-1833.
1368 Tr. at 1835-1836.
1369 Tr. al 1602.
1370 Notice at126.
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l Concordia), Chino Commercial Bank, Concordia's CPAs, and some truck dealerships.l37! The ER

2

3

4

5

6

Respondents contend that the Division could have discovered Concordia through an examination of

Mr. Albers' office in Phoenix,l372 or by reading Ms. LeMay's newspaper ad. 1373

The ER Respondents contend that the courts often look to analogous statutes of limitations

when considering a reasonable delay under Iaches. 1374 As the truck loans were sold from 1998 to 2008,

outside the timeframe of any limitations period, the ER Respondents contend the Division's claims

7 should be barred by Iaches.

8

9

1 0

l l

1 2

1 3

1 4

1 5

1

16

1 7

1 8

Concordia contends that the Division conceded that lakes would apply to this proceeding at

the Court of Appeals. Concordia argues that laches is present "both in its common law form and as an

equitable bar to the request for restitution."'375 Concordia asserts it was prejudiced by delay as many

hard copy documents do not exist and its older correspondence contradicting Division witnesses was

withheld by the Division and witnesses. Concordia argues that witnesses expressed an inability to

remember information from as far back as seventeen years ago. Concordia further contends that laches

does not require a showing of prejudice, but a change of circumstances through the delay, namely the

impact of the Great Recession operating as a bar to Concordia's ability to pay restitution.

Concordia contends that Arizona applies analogous statutes of limitations to a laches analysis

in equitable proceedings, as the Division has labeled this matter, and that the Division would bear the

burden to demonstrate by evidence why it is inequitable to apply the one-year statute of limitations to

19

20

private actions for alleged registration violations, under A.R.S. § 44-2004(A), against the

Respondents. 1376

21

22

23

24

2 5

26

27

28

ml Tr. at 777-779.
1372 Tr. at 1388.
1373 Tr. at 373-374, Exp. ER-4.
1374"While laches and the statute of limitations are distinct defenses, a Iaches determination is made with reference to the
limitations period for the analogous action at law. lfthe plaintiff filed suit within the analogous limitations period, the strong
presumption is that laches is inapplicable . . . However, if suit is filed outside of the analogous limitations period, courts
often have presumed that laches is applicable." Jarrow Formulas Inc. v. Nutrition Now, Inc., 304 F.3d 829, 835-836 (9th
Cir. 2002).
1313 Concordia Br. at 32.
1376Citing Costello v . Muheim, 9 Ariz. 422, 429, 84 P. 906, 908 (l906), Tanajf Corp. v. Malone & Hyde, Inc., 769 F.2d 362,
365 (6th Cir. 1985) ("Under equitable principles the statute of limitations applicable to analogous actions at law is used to
create a 'presumption of laches"'), Jarrow Formulas Inc. v. Nutri tion Now, Inc., 304 F.3d 829, 837 (9th Cir. 2002) ("We
hold that the presumption of laches is triggered if any part of the claimed wrongful conduct occurred beyond the limitations
period. To hold otherwise would 'effectively swallow the rule of laches, and render it a spineless defense'"), Lavin v. Be
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13

Concordia argues that Iaches will traditionally bar claims when the claimant unreasonably

delayed filing suit, resulting in prejudice to the opposing party.1377 Concordia contends that prejudice

may be shown through injury, including prejudicing the ability to mount a defense to claims, or through

a change in position resulting from the delay.l378 Concordia further contends that "'Evidentiary

prejudice includes such things as lost, stale, or degraded evidence, or witnesses whose memories have

faded or who have died.""379 Concordia contends that lakes may bar claims outright but also can

justify "an exercise of discretion to adj ust or reduce the requested recovery by a claimant."!38°

Concordia contends that the evidence in this matter demonstrated "open and notorious sales"

of the Concordia contracts by Mr. Borsch and Mr. Wanzek in Lake Havasu City, as well as by Sunset

Financial in Phoenix.I38I Concordia further notes that Ms. LeMay advertised her displeasure in a 2009

newspaper advertisement seeking others who had Concordia contracts.'382

Concordia argues that both injury and change of condition were established by the evidence at

hearing. Concordia argues that it had to search through remaining hard copy files as far back as 1998

14 to demonstrate the Division's asserted restitution amount "was off by more than one million dollars

15 and still wrongly discounts hard copy documents of payments to [investors] based on 'judgment

16 calls."'I383 Concordia further notes that Sunset Financial's correspondence and calendar entries no

17 longer exist, which would have been highly material evidence against the hearsay statements made by

18 the Sunset Financial witness contradicted by "hundreds of pages of documents" and the recollections

19 of Mr. Crowder and Mr. Bersch.!38" Concordia also notes that contract holder witnesses testified to

20

21

having difficulty with questions from that time period, including Ms. LeMay,!385 Ms. Hodel,!386 and

Mr. Gilje.I387 Concordia contends that contract holders continually expressed an inability to remember

22

23

24

25

26

27

28

of Educ., 447 A.2d 516, 520 n.l (NJ. 1982) ("Where the equitable cause of action is analogous to the one at law, laches
may depend solely on the comparable statute of limitations").
1377Citing League o/Arizona Cities & Towns v. Martin, 219 Ariz. 556, 558 116, 201 P.3d 517, 519 (2009).
ma Citing Marl in, 219 Ariz. at 558 '16, 201 P.3d at 519; Patchett v . DiVito, 3 Ariz. App. 72, 74, 412 P.2d 69, 71 (1966).
1379Concordia Br. at 34, quoting Danjaq LLC v. Sony Corp., 263 F.3d 942, 955 (9th Cir. 2001).
1380 Concordia Br. at 34, citingFlynn v. Rogers, 172 Ariz. 62, 68, 834 P.2d 148, 154 (1992).
mi Concordia Br. at 34.
1382Tr . at 373-374, Exh. ER-4.
was Concordia Br. at 35.
1384 Concordia Br. at 35.
1385 Tr. at 380.
1386 Tr. at 960.
1387 Tr. at 2058-2059.
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10

details regarding information from or conversations with Concordia, information that would support

Concordia's equitable defenses.

Concordia contends that the Division seeks an unjust result which is barred by laches.1388

Concordia argues that "only a very few [investors] were not made at least whole," and this was due to

the Great Recession, not bad conduct.1389 Concordia contends that contract holders were in the same

place as others such as homeowners,truck drivers,and owners ofBear Stems, General Motors, Merrill

Lynch, and AIG. Concordia argues that contract holders received financial recovery that was better

than the financial conditions of the time and better than the only other alternative, bankruptcy.

Concordia contends that the "Division's requested orders are not restitution and penalty, but business

destruction for acts voluntarily ceased nine years ag0."!390

l l

20

The Division contends that laches is an affirmative defense and, as such, the Respondents bear

12 the burden to raise and prove it. The Division contends that it had no obligation to address any

13 affirmative defenses in its Opening Post-Hearing Brief The Division notes that the ER Respondents'

14 argument, that the Division waived its right to respond to the laches defense, is not supported by any

15 cited authority. The Division contends that the waiver argument is "absurd" and would be "patently

16 unfair" if accepted.!39!

17 The Division contends that laches does not apply against the State in matters affecting the public

18 interest unless a statute expressly allows such a defense.!392 The Division notes that no such statute

19 allows a laches defense against a securities enforcement action.

The Division argues that the Respondents' contention that the Division conceded the

21 applicability of laches in this proceeding before the Court of Appeals is incomplete and inaccurate.

22 The Division quotes excerpts from the Court of Appeals video recording, noting that the Arizona cases

23

24

25

26

27

28

ma Concordia Br. at 36. Concordia cites the Arizona Supreme Court:
Laches is the equitable counterpart of a statute of limitations. A claim is considered unenforceable in an
action in equity where, under the totality of circumstances, the claim, by reason of delay in prosecution,
would produce an unjust result.

Harris v. Purcell, 193 Ariz. 409, 410 1]2 n.2, 973 P.2d 1166, 1167 (I998).
1389 Concordia Br. at 36.
1390 Id.

1391 Division Reply Br. at 57.
1392Citing State ex rel. Darwin v. Arnett, 235 Ariz. 239, 245 1] 33, 330 P.3d 996, 1002 (App. 2014), Kerby v. State ex rel.
Frohmiller, 62 Ariz. 294, 307-308, 157 P.2d 698, 704 (1945).
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where laches was applied to the State occurred when the government knew about the litigant's conduct

but unreasonably or intentionally delayed to obtain a tactical advantage. The Division argues that for

laches to apply, "'the delay must come after the party against whom the defense is asserted becomes

aware of or has knowledge of ... his right.'"!393 The Division contends that without prior knowledge

of the Respondents' violations, the Division carnot be deemed to have delayed the enforcement

a¢[I0).1394

7 The Division contends that it committed no delay. The Division notes that the evidence shows

8 that the Division had no knowledge of the Respondents' activities until investor Sue Ellen LeMay

l9 submitted a complaint in July 2012.95 The Division argues that it promptly began an investigation,

10 assigning an investigator in August 2012.996 The Division notes that it filed an enforcement action

ll eighteen months later, in spite of the "obstructionist tactics" of the Respondents which included:

12

l13

14

Concordia refusing to honor the Division's subpoena duces tecum, necessitating the Division to work

with the California Corporations Commissioner to subpoena Concordia documents and the testimony

of Ken Crowder, Chris Crowder, and Mr. Dekmejian,!397 and Mr. Besch and Mr. Wanzek obtaining

22

ll
1

15 two extensions to respond to the Division's subpoena before dissolving ER Financial and claiming they

16 did not need to produce any of its records as ER Financial no longer existed.l398

17 The Division contends that "[t]he lapse of time and purported prejudice Respondents complain

18 about are self-inflicted wounds caused by" the Respondents failing to register with the Commission as

19 required under A.R.S. §§44-1841 and 44-18421399 The Division argues that the Respondents' failure

20 to register prevented the Division from reviewing their activities and the Division could not act on

21 violations without knowledge thereof.

Regarding the Respondents claim that their sales of Concordia securities were "open and

23 notorious," the Division notes that "open and notorious" is a term of art applicable to the doctrine of

24

25

26

27

28

1393Flynn, 172 Ariz. at 66, 834 P.2d at 152 (quotingJerger v. Rubin, 106 Ariz. I 14, 117, 471 P.2d 726, 729 (l970)).
1394 "[L]aches penalizes inexcusable dilatory behavior, if the plaintiff legitimately was unaware of the defendant's conduct,
laches is no bar to suit." Jarrow Formulas Inc. v. Nutrition Now, lne., 304 F.3d 829, 838 (9th Cir. 2002).
1395 Tr. at 1209.
1396 Tr. at 1209.
1397 Tr. at 1221-1222, Exhs. S-l62 - S-165, S-l7l.
1398 Tr. at 1228-1235, EXIIS. S-l60, S-I68, S-I 74, S-183 - S-187.
1399 Division Reply Br. at 61 .
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l adverse possession,'4°° which does not run against the state.!4° l

The Division argues that Arnett illustrates that Iaches does not apply here. In Arnett, the

Arizona Department of Environmental Quality ("ADEQ") became aware of a gasoline leak from an

underground storage tank ("UST") in 1990.1402 ADEQ learned the identity of the owner of the UST in

5 February 2005.1403 ADEQ sued the owner for the cost of cleanup and civil penalties in September

2010."'04 The Court of Appeals affirmed the Superior Court's holding that the owner's deed for the

land where the UST was located did not provide constructive notice to ADEQ of his ownership of the

UST."405 The Court of Appeals further held that "[b]ecause the statute of limitations does not apply to

this type of litigation, and because applying Iaches to bar ADEQ's action in the instant case would

adversely affect ADEQ's ability to regulate USTs and would harm the public's interest in safe water,

the superior court properly rejected Arnett's laches defense."!4°°

The Division notes that here,as in Arnett,no statute of limitations applies and that the Division

brought an enforcement action within eighteen months of learning about the Respondents' activities as

opposed to ADEQ's suit which came five-and-a-half years after learning the identity of the UST owner.

The Division argues that laches would adversely affect the Division's ability to remedy securities

violations and would harm the public interest.

The Division contends that cases cited by the Respondents for the proposition that lakes will

presumptively apply to suits filed in equity, analogous to statutes of limitations, are inapposite as all

but two involve suits between private litigants. The Division argues that of the remaining two cases

involving government entities, one held lakes barred a private litigant's claim,l407 and the other held

laches would not bar an agency's efforts in 1996 to collect an overpayment made to a hospital in

19811408 The Division contends that the Respondents' attempt to impose lakes against the Division

based on analogous limitations periods on private litigants under A.R.S. §44-2004 fails as Arizona law

24

25

26

27

28

1400 Lewis v. Pleasant Country Ltd, 173 Ariz. 186, 189, 840 P.2d 105 l,  1054 (App. 1992).
1401Ziggy's Opportunities, Inc. v. 1-10 Indus. Park Developers, 152 Ariz. 104, 107, 730 P.2d 281, 284 (App. 1986).
1402Arnett , 235 Ariz. at 241 115, 330 P.3d at 998.

1403 ld. at 241 1113, 330 P.3d at 998.
1404 Id. at 241 'II 14, 330 P.3d at 998.
1405 ld. at 240-241, 243-24411112, 24-26, 330 P.3d at 997998, 1000-1001 .

1406 ld. at  245 135, 330 P.3d at 1002.
1407 Levin v. Be of Educ., 447 A.2d 516.
1408Robert F Kennedy M8d. Ctr. V Dep't  ofHealth Servs., 61 Cal. App 4th 1357, 1362, 72 Cal.  Rptr.  2d 180 (1998).
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provides that "when the public interest is concerned, neither laches nor the statute of limitations applies

against the state, in the absence of a statute expressly allowing such defenses."'4°9

b) Analvsis and Conclusion

The ER Respondents contend that the Division waived any objection to laches by failing to

mention it in their Opening Post-Hearing Brief The Division argues that it did not have to address an

affirmative defense in the Opening Post-Hearing Brief and notes that the ER Respondents cite no

authority to support the waiver argument. Nor are we aware of any authority that would support the

waiver argument raised by the ER Respondents. Accordingly, we consider the arguments of all parties

regarding the issue of laches.

"[T]he doctrine of laches does not apply against the State or its agencies in matters affecting

the public interest absent a statute expressly allowing such a defense."l"!° As noted above, the purpose

of the Act is protection of the public. The Division notes that the Respondents have not cited any

statutory authority that would authorize a laches defense, and like the Division, we conclude that no

i
i

i

14 such statutory authority exists.

15 The Respondents have cited an Arizona case,Garcia, where the Court of Appeals affirmed the

16 trial court's use of laches against the State, which, under color of statute, sought child support

17 arrearages to reimburse public aid provided for a dependent child.I4" The ER Respondents note the

18 similarity between the sixteen-year delay in either determining paternity or seeking support in

19 GarciaI4I2 and the age of the claims against them. The Garcia court noted that throughout the sixteen-

20 year period, the father lived across the street from the mother's family. 1413 A similar proximity can be

21 seen in this case, where many of the investors maintained ongoing business relationships and used the

1
l
l

23

22 accounting services of Mr. Wanzek and Mr. Bersch.

However, a key difference between Garcia and the matter before the Commission is that the

\
\

24 State in Garcia was found to have "sat on its claim for over nine years and lost crucial records" that

25

26

2 7
1

28
1

1409 Kerby, 62 Ariz. at 307-308, 157 p.2d at 704.
1410Arnett , 235 Ariz. at 245 'II 33, 330 P.3d at 1002.
1411Garc ia, 181 Ariz. at 528, 931 P.2d at 428.
1412 ld at 529, 931 P.2d at 429.
1413 ld.
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4

I

l showed the amounts of public benefits that had been paid.'414 Here, the Division filed its Notice in

2 February 2014, just over eighteen months airer receiving a complaint from Ms. LeMay in July 2012.

3 During this period, the Division conducted its investigation to determine what violations, if any, could

4 be alleged under the Act.

5 Unreasonable delay is a necessary element of laches,!4!5 and this delay must come after the

6 party has become aware of its rights.I4"6 The Respondents assert delay against the Division apparently

7 because they believe the Division should have known about the Respondents' actions based upon "open

8 and notorious" sales by Mr. Borsch and Mr. Wanzek, sales by Sunset Financial in Phoenix, and the

9 2009 newspaper advertisement of Ms. LeMay. However, there is no evidence the Division had actual

10 knowledge of the Respondents' actions prior to the complaint received in July 2012. The Respondents

l l neither registered under A.R.S. §§44-1841 and 44-1842, nor filed a Form D notice of exemption from

12 registration. Furthermore, once the Division became aware of  the Respondents' activities, the

13 Respondents obstnicted the Division's investigation by refusing to comply with Division subpoenas.

14 The length of time between the alleged violations and the allegations themselves cannot be

15 attributed to unreasonable delay by the Division. Accordingly, laches will not bar the Division's

16 enforcement action.

17 3. Defenses of Linda Wanzek

18 a) Jurisdiction of the Marital Community

19 The ER Respondents contend that the Commission's statutory authority, to join a spouse in an

20 action for the purpose of determining liability of the marital community, presumes both the spouse and

21 the community are in Arizona. The ER Respondents argue that since the Wanzeks have lived in a non-

22 community property state, Florida, since 2010, the Commission has no jurisdiction over Ms. Wanzek

23 and there is no marital community over which the Commission may exercise jurisdiction against.

24 The Division notes that this argument was rejected by the Administrative Law Judge in the

25 Fourth Procedural Order, dated August 13, 2014, and the Division adopts the reasoning and authorities

26 therein.

27

28

1414 ld at 530, 931 P.2d at 430.
1415 Mart in, 219 Ar iz. at  558 116, 201 P.3d at 519.
1416Flynn, 172 Ariz. at 66, 834 P.2d at 152.
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As noted in the Fourth Procedural Order, the Commission has authority to join a spouse in an

enforcement action under the Act to determine the liability of the marital community.!417 Generally,

all property acquired by either the husband or the wife during the marriage is the community property

of the husband and wife.'4'8 The Arizona Supreme Court has found that "the presumption of law is, in

the absence of the contrary showing, that all property acquired and all business done and transacted

during coverture, by either spouse, is for the community."l4l9

Under A.R.S. § 25-2l4(B), "spouses have equal management, control and disposition rights

over their community property and have equal power to bind the community."'42° Either spouse may

contract debts and otherwise act for the benefit of the community except as prohibited under A.R.S. §

10
l

l l l
ll
l

12 l
l

1

13

14

15

16

17

18

l

19

20

21

l
\22 l

1
l23

324

25

W
2 6

27

28

1417 A.R.S. §44-2031 provides, in pertinent part:
C. The commission may join the spouse in any action authorized by this chapter to determine the liability of the marital
community. This subsection does not authorize the commission to join any individual who is divorced from the defendant
at the time an action authorized by this chapter is filed.
l41s A.R.S. §25-21 I. Property acquired during marriage as community property; exceptions; effect of service of a
petition
A. All property acquired by either husband or wife during the marriage is the community property of the husband and wife
except for property that is:
l. Acquired by gift, devise or descent.
2. Acquired after service of a petition for dissolution of marriage, legal separation or annulment if the petition results in a
decree of dissolution of marriage, legal separation or annulment.
B. Notwithstanding subsection A, paragraph 2, service of a petition for dissolution of marriage, legal separation or
annulment does not:
l. Alter the status of preexisting community property.
2. Change the status of community property used to acquire new property or the status of that new property as community

property.
3. Alter the duties and rights of either spouse with respect to the management of community property except as prescribed
pursuant to section 25~315, subsection A, paragraph l, subdivision (a).
1419Johnson v. Johnson, 131 Ariz. 38, 45, 638 P.2d 705, 712 (l98l), citing Benson v. Hunter, 23 Ariz. 132, 134-35, 202 P.
233, 233-34 (l 92l).
1420 A.R.S. §25-214. Management and control
A. Each spouse has the sole management, control and disposition rights of each spouse's separate property.
B. The spouses have equal management, control and disposition rights over their community property and have equal power
to bind the community.
C. Either spouse separately may acquire, manage, control or dispose of community property or bind the community, except
that joinder of both spouses is required in any of the following cases:
l. Any transaction for the acquisition, disposition or encumbrance of an interest in real property other than an unpatented
mining claim or a lease of less than one year.
2. Any transaction of guaranty, indemnity or suretyship.
3. To bind the community, irrespective of any person's intent with respect to that binder, after service of a petition for
dissolution of marriage, legal separation or annulment if the petition results in a decree of dissolution of marriage, legal
separation or atmulment.l

l
l
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25-214.1421 "[A] debt is incurred at the time of the actions that give rise to the debt."'422 "In an action

on such a debt or obligation the spouses shall be sued jointly and the debt or obligation shall be satisfied:

first, from the community property, and second, from the separate property of the spouse contracting

the debt or obligation."I423 "A debt incurred by a spouse during marriage is presumed to be a

community obligation; a party contesting the community nature of a debt bears the burden of

overcoming that presumption by clear and convincing evidence."'424

Florida is not a community property state."425 Under Florida law, "the law of the situs has

primary control over property within its borders.""'26 However, Florida courts have held that

community property will retain its characteristics when brought into the state.1427

The Wanzeks have lived in Florida since April 2010, after having resided in Lake Havasu City,

Arizona, beginning in 1990.1428 The fifty-three Custodial Agreements signed by Mr. Wanzek span a

period of time from February 18, 1998, through July 18, 2008.1429 The sixty-three Custodial

Agreements signed by Mr. Bersch for ER span a period of time from September l l, 1998, through June

15, 2008.1430 The sixteen Custodial Agreements signed by an unidentified person on behalf of ER

15

16

17

18

19

20

21

22

23

24

25

26

27

28

1421 A.R.S. §25-215.Liability of community property and separate property for community and separate debts
A. The separate property of a spouse shall not be liable for the separate debts or obligations of the other spouse, absent
agreement of the property owner to the contrary.
B. The community property is liable for the premarital separate debts or other liabilities of a spouse, incurred alter
September l, 1973 but only to the extent of the value of that spouse's contribution to the community property which would
have been such spouse's separate property if single.
C. The community property is liable for a spouse's debts incurred outside of this state during the marriage which would
have been community debts if incurred in this state.
D. Except as prohibited in section 25-214, either spouse may contract debts and otherwise act for the benefit of the
community. In an action on such a debt or obligation the spouses shall be sued jointly and the debt or obligation shall be
satisfied: first, from the community property, and second, from the separate property of the spouse contracting the debt or
obligation.
1422Arab Monetary Fund v. Hashim,219 Ariz. 108, I l I, 193 P.3d 802, 805 (App. 2008).
1423 A.R.S. §25-2I5(D).
1424Hrudka v. Hmdka, 186 Ariz. 84, 91-92, 919 P.2d 179, 186-187 (App. 1995).
1425Herrera v. Herrera,673 So. 2d 143, 144 (Fla. 5th DCA 1996).
1426Quintanav. Ordono,195 So. 2d 577, 579 (Fla. 3d DCA 1967).
1427See Republic Credit Corp. I v. Upshaw,10 So. 3d 1103, I 104 (Fla. 4th DCA 2009) (Since California does not recognize
tenancy by theentireties as a form of ownership, proceeds from the sale of California home cannot retain characteristics it
never had). See also Quintana v. Ordono, 195 So. 2d 577, 579 (Fla. 3d DCA 1967) (adopting the rule set forth in
Restatement, Conflict of Law §290 (1934) that the "interests of one spouse in movables acquired by the other during the
marriage are determined by the law of the domicile of the parties when the movables are acquired").
1428 Tr. at 1588-1589.
1429 Seenote 790, supra.
1430 See note 913,supra.
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1 Financial span a period of time from August 5, 1999, through January 19, 2007.1431 Under Arizona

2 law, debts arising from these transactions, such as penalties or restitution that may be ordered by the

3 Commission, would be considered as having been incurred at the time the actions occurred. Since all

4 of the transactions at issue occurred while the Wanzeks were Arizona residents, any debts would have

5 been incurred by the marital community.

6 The Wanzeks own real property in Arizona,I"32 which remains community property. Any

7 community property brought by the Wanzeks from Arizona to Florida remains community property

8 under Florida law. Therefore, community property exists from which a community obligation may be

9 satisfied. The Respondents have failed to establish that the Division lacks jurisdiction over Mrs.

10 Wanzek and the marital community.

l l b) Americans with Disabilities Act

12 The ER Respondents contend that Ms. Wanzek has a disability and was denied a reasonable

13 accommodation by the Commission. The ER Respondents assert that Ms. Wanzek has medical issues

14 limiting her ability to travel.!433 The ER Respondents assert that Ms. Wanzek, through counsel,

15 requested a reasonable accommodation of a broadcast of the hearing to allow her to participate in her

16 defense. The ER Respondents note that the Commission "routinely broadcasts its hearings (other than

17 securities hearings) over the internet and it has the personnel and equipment to do so readily at

18 hand."'434 The ER Respondents contend that Ms. Wanzek had a due process right to participate in her

19 defense and attend the hearings against her, as well as a right under the Americans with Disabilities

20 Act ("ADA") to a reasonable accommodation. The ER Respondents state that many witnesses were

21 allowed to testify by phone, but Ms. Wanzek was not permitted even an audio feed to monitor the

22 hearing. The ER Respondents state that on November 22, 2016, the Commission's Executive Director

23 refused to allow a broadcast, noting the Commission's desire to protect the identity of its investigators

24 and the privacy of investors. The ER Respondents contend that "[t]hese concerns cannot trump [Ms.

25 Wanzek's] constitutional and statutory rights, arguing that the Commission could have set up a secure

26

27

28

1431See note 914, supra.
1432 Tr. at 1626.
1433 Tr. at 1589; Objection to Subpoena (March 27, 2015) at Exh. A.
1434 ER Respondents Br. at 74.

77088
DECISION no.158



DOCKET no. S-20906A-14-0063

l

1

l

l

l

I

l

1 web feed.

2 The Division argues that the ER Respondents never requested a reasonable accommodation for

3 Ms. Wanzek or a secure web feed, rather they asked the Commission to publicly broadcast the

4 hearing.1435 The Division notes that the ER Respondents' request to the Commission's Executive

5 Director did not state that Ms. Wanzek was disabled and it failed to mention either the ADA or the

6 term "reasonable accommodation." The Division argues that the Commission's Executive Director

7 acted within her discretion by denying the request for a public broadcast. Further, the Division argues

8 that an alleged ADA violation is not a defense to liability in this action.l43°

9 The November 22, 2016 Letter from the Executive Director ("ED Letter") referenced an email

10 the Executive Director had received from counsel for the ER Respondents.'437 A copy of this email

l l was not filed and has not been made a part of the record. The ED Letter states that counsel for the ER

12 Respondents requested a public broadcast of the hearing for the following reasons: Ms. Wanzek lives

13 in Florida and will be unable to travel for the hearing due to health issues; Mr. Wanzek lives in Florida

14 and will attend part of the hearing to testify, but he cannot attend the entire hearing due to business and

15 family issues; Mr. Bersch lives in Lake Havasu City and will travel to Phoenix to testify, but he cannot

16 attend the entire hearing; and dozens of investor witnesses, many from Lake Havasu City, will testify

17 by phone but may want to monitor the hearing, which could also assist in coordinating their call in

18 times.'438 The request made by the ER Respondents did not reference the ADA or the phrase

19 "reasonable accommodation" with regard to Ms. Wanzek. Further, the request made was for a public

20 broadcast for the stated benefit of multiple Respondents and witnesses, with no alternative request to

21 provide a secure broadcast or audio feed for Ms. Wanzek.

22 The Executive Director denied the ER Respondents' request for the following reasons: the

23 Commission's practice of not broadcasting securities matters is consistent with proceedings in other

24 forums such as superior court and federal district court, witnesses had been permitted to appear

25

26

2 7

28

1435Letter from Jodi Jericho to Timothy Sabo (November 22, 2016) at I.
1436 Division Reply Br. at 82, citing In re Doe, 60 P.3d 285, 291 (Hawaii 2002) (allegations of an ADA violation were not
a defense to a parental rights termination proceeding "because any purported violation may be remedied only in a separate
proceeding brought under the provisions of the ADA").
1437 ED Letter at l .
1438ld .
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telephonically; the Commission has an interest in protecting the identity of its securities investigators;

and the Commission has an interest in respecting the privacy of investors who testify.!"39 We find no

error in the Executive Director's decision to deny the request for a public broadcast of the hearing.

Moreover, the ER Respondents cite no authority by which Ms. Wanzek would be entitled to

relief in these proceedings based upon her claim of an ADA violation.

Congress enacted the ADA to eliminate discrimination against people

with disabilities and to create causes of action for qualified people who

have faced discrimination ... Congress did not intend to change the

obligations imposed by unrelated statutes. 1440

The ER Respondents have established no basis in law or fact upon which the Commission should grant

relief to Ms. Wanzek regarding the alleged ADA violation.

4. Right to Jurv Trial

13
l

14

l

l

l

a) Argument

Concordia contends that the administrative hearing violated its right to a jury triad.I44l

15 Concordia contends that the Seventh Amendment right to a jury trial "is not vitiated by assigning a

16 matter to an administrative hearing or to an administrative agency."'442 Concordia, relying upon the

17 United States Supreme Court's decision in Gran/inanciera, S.A. v. Nordberg,492 U.S. 33, 109 S. Ct.

18 2782, 106 L. Ed. 2d 26 (1989), argues that there is "no sweeping exception to jury trial rights for all

19 administrative proceedings."l443 Concordia contends that the Supreme Court "has rejected defining a

20 public right as simply assigning a legal matter to an executive agency" but rather "[t]he limited

2] exception to the jury trial right for a public right proceeding is reserved to rights closely intertwined to

22 a regulatory scheme and owned by the sovereign."""'4

23 Concordia argues that the Act, at A.R.S. §44-2001 , provides for a private cause of action for a

24 violation of A.R.S. §§ 44-1841 or 44-1842, with damages calculated in a manner that parallels the

25 l
l
l

26
i
I27

28

1439 ld. at 2.
1440 In Interest of Torrance P., 187 Wis. 2d 10, 16, 522 N.W.2d 243, 246 (Ct. App. I 994).
1441 The ER Respondents join in the jury trial arguments set forth by Concordia. ER Respondents Br. at 75.
1442 Concordia Br. at 37.
1443 Concordia Br. at 37, citingGranfinaneiera, 492 U.S. at 5253 .
1444 Concordia Br. at 38, citingGranjinanciera, 492 U.S. at 53.
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damages found in A.A.C. R14-4-308(C)(l),I445 under which the Division seeks restitution in this case

for the alleged violations of A.R.S. §§ 44-1841 or 44-1842 by Concordia. Concordia argues that the

restitution sought by the Division "is not a right belonging exclusively to the state" and that the

Division's claims are "for money judgments not integral to a regulatory scheme."

Concordia contends that labeling a remedy as restitution is not dispositive of the jury trial issue,

especially here where the term is defined as damages. Citing Great-W LW & Annuity Ins. Co. v.

7 Knudson, 534 U.S. 204, 122 S. Ct. 708, 151 L. Ed. 2d 635 (2002), Concordia argues that judgments

imposing personal liability on a defendant to pay a sum of money as restitution are "viewed essentially

as actions at law for breach of contract."'4"° Concordia contends that restitution claims lie in equity

when the plaintiff seeks a constructive trust or equitable lien on property essentially belonging to the

plaintiff which is not the case here.!447 Concordia argues that the Division's claim for restitution is

the equivalent of a claim for debt which has a common law heritage of a right to a jury trial.

Citing Tull v. United States,48] U.S. 412, 107 s. Ct. 1831, 95 L. Ed. 2d 365 (1987), Concordia

14 further argues that the Seventh Amendment grants a defendant the right to a jury trial for a charge

15 seeking a civil penalty. Concordia contends that the United States Supreme Court inTul l held that the

16 federal government's suit under the Clean Water Act compelled ajury trial as the claim sought statutory

17 penalties. 1448

18

19

Concordia further contends that it has ajury trial right under Article 2, Section 23 of the Arizona

Constitution,I449 which preserves the right to jury trial which existed under common law at the time of

20

21

22

23

24

25

26

27 l

28

1445 A.A.C. RI4-4-308(C) provides, in pertinent part:
C. If restitution is ordered by the Commission,
l. The amount payable as damages to each purchaser shall include:
a. Cash equal to the fair market value of the consideration paid, determined as of the date such payment was originally paid
by the buyer; together with
b. Interest at a rate pursuant to A.R.S. § 44-1201 for the period from the date of the purchase payment to the date of
repayment, less
c. The amount of any principal, interest, or other distributions received on the security for the period from the date of
purchase payment to the date of repayment.
1446 ConcordiaBr. at 39, quotingKnudson,534 U.S. at 213.
1447 Concordia Br. at 39, citing Knudson, 534 U.S. at 213-214.
1448 ConcordiaBr. at 40, citing Tull, 481 U.S. at 418-419 ("Actions by the Government to recover civil penalties under
statutory provisions therefore historically have been viewed as one type of action indebt requiring trial by jury").
1449 "The right of trial by jury shall remain inviolate." Ariz. Const. art. ll, §23.
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16

17

the adoption of the Arizona Constitution.I450 Concordia argues that "Arizona's constitutional

provisions protecting the right to a jury trial are interpreted 'consistent with the Seventh

Amendment."'!45! Concordia contends that while "Arizona courts rely on Seventh Amendment case

law, the Arizona Constitution requires greater protection of the right to trial by jury than does the

federal constitution."'452 Concordia argues that Arizona courts have found a right to jury trial in cases

with claims for damages, which are claims that existed at common law at the time of statehood.!"53

Concordia contends that while the Division asserts no jury trial right attaches to its claims

because the Arizona Securities Act did not exist at common law, the United States Supreme Court has

held that a Seventh Amendment analysis does not Mm on whether a statute existed under common

law.I454 Concordia also argues that the Arizona Court of Appeals, inState ex rel. Darwin v. Arnett,

235 Ariz. 239, 245 'll 36, 330 P.3d 996, 1002 (App. 2014) and in In re Estate ofNewman,219 Ariz.

260, 272 1145, 196 P.3d 863, 875 (App. 2008), failed to properly consider the Seventh Amendment as

directed by the Arizona Supreme Court.

The ER Respondents join in Concordia's arguments regarding the right to a jury trial. The ER

Respondents further argue that the Commission has the authority to rule on this constitutional issue.

The ER Respondents cite several prior Commission decisions ruling on issues of state and federal

constitutional law:

.18 The Commission found the System Improvement Benefit Mechanism

19

20

2 1

22

23

24

25

26

27

28

1450ConcordiaBr. at 40-4 I ,citingBrown v. Greer, 16 Ariz. 215, 217, 141 P. 84 l , 842 (1914) ("[1]tdoes not create or extend
the right, but by its declaration there is guaranteed the preservation of such right as it existed when the Constitution was
adopted") and Fisher v. Edgerton, 236 Ariz. 71, 811] 32, 336 P.3d 167, 177 (App. 2014) ([B]oth Article 2, Section 23, and
Article 6, Section 17, of the Arizona Constitution provide in pertinent part that the right to ajury trial 'shall remain inviolate '
and apply to the damage claims here because they existed at common law at the time of statehood") (internal citations
omitted).
1451 Concordia Br. at 41, quoting Fisher, 236 Ariz. at 81 1133,336 P.3d at 177.
1452 Concordia Br. at 41, citingDerendal v. Grwith, 209 Ariz. 416, 419116, 104 P.3d 147, 150 (2005).
1453 Concordia Br. at 41, citingFisher,236 Ariz. at 81 111132-33, 336 P.3d at 177, Perkins v. Komarnyckyi, 172 Ariz. 115, I
18, 834 P.2d 1260, 1263 (l992) (parties in malpractice action have right to have every issue tried by jury),Chartone, Inc.
v. Bernini, 207 Ariz. 162, 170, 1130, 83 P.3d l 103, l I l l (App. 2004) (defendants had a right to ajury trial on damages),
Mozes v. Daru, 4 Ariz. App. 385, 391, 420 P.2d 957 (I 966) (right to jury determination of liability and damages in
connection with counterclaim in ton action).
1454 Concordia Br. at 41-42, citingCity of Monferey v. Del Monte Dunes at Monterey, Lid, 526 U.S. 687, 709, 119 S. Ct.
1624, 1638, 143 L. Ed. 2d 882 (1999), Feller v. Columbia Pictures Television, Inc., 523 U.S. 340, 347-348, 118 S. Ct.
1279, 1284, 140 L. Ed. 2d 438 (l998).
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The Commission has repeatedly found that it would be an

unconstitutional violation of the Commerce Clause to apply A.R.S. §§

40-285 and/or 40-301 to certain out-of-state companies.'45'

The Commission applied the test from Central Hudson Gas & Elec.

Corp. v. Public Serv. Comm'n 0fNew York, 447 U.S. 557 (1980), in

considering the constitutionality of regulating commercial speech in

adopting the Commission's Consumer Proprietary Network Information

rules.l457

.10 l

l l
l

12

The Commission rejected a jurisdictional challenge that the Affiliated

Interest Rules constitute an unconstitutional burden on interstate

commerce. 1458

l •13

14

The Commission found a utility's line extension agreements were not

unconstitutional.'459

l .15 The Commission found its affiliated interest rules did not violate the

16

17

18

19
l
l

20

Commerce Clause or the Supremacy Clause. 1460

The Division contends that the Respondents are not entitled to a jury trial. The Division

contends that controlling Arizona precedent establishes that "[u]nless expressly provided for by statute,

'there is no right to a jury trial on statutory claims that did not exist at common law prior to

statehood."'146I The Division contends that it has brought this administrative enforcement action
i

21
l

22

23
l

24

25

26

27
l

28

1455 In the Matter of the Application of Ar1kona Water Co., Decision No. 74463 (April 22, 2014) at 39-41. The ER
Respondents note that the Arizona Supreme Court affirmed this decision in Residential Util. Consumer Ojice v. Arizona
Corp. Comm'n, 240 Ariz. 108, 113 ii 20, 377 P.3d 305, 310 (20l6).
1456In the Matter of the Application of Midvale Telephone Company, Inc., Decision No. 75927 (January 13, 2017) (and
multiple decisions cited therein).
1457In the Matter of the Dissemination oflndividual Customer Proprietary Network Info. by Telecomm. Carriers,Decision
No. 68292 (Nov. 14, 2005).
l4sa In the Matter of the Application of Cellco Partnership DBA Verizon Wireless and Alltel/ Communications of the Sw.
Ltai P 'ship, Decision No. 71260 (September 3, 2009).
1459Chantel v. Mohave Electric Coop, Inc., Decision No. 67089 (June 29, 2004) at Finding of Fact No. 79.
1460In the Matter of the Notice of Proposed Adoption of Rules to Provide for Regulation of Public Utility Companies with
UnregulafedAjiliates,Decision No. 56844 (March 14, 1990). The ER Respondents note that this conclusionwas affirmed
in ArizonaCorp. Comm'n v. State ex rel. Woods, 171 Ariz. 286, 299, 830 P.2d 807, 820 (1992).
"61Arnett, 235 Ariz. at 245 1136, 330 P.3d at 1002, quoting Newman, 219 Ariz. at 272 1]45, 196 P.3d at 875; also citing
LW lnv'rs Ins. Co. of Am. v. Horizon Res. Bethany, Ltd, 182 Ariz. 529, 532 1]45, 898 P.2d 478, 481 (App. 1995).

1
1iI
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l
4

l

l5

6

pursuant to the Act, which was enacted in 1951, and expressly authorizes the Commission to provide

restitutionl462 and to assess administrative penalties after a hearing.I463 The Division notes that with

statutory authority to provide restitution, the Commission promulgated A.A.C. R14-4-308."*64

The Division contends that the Respondents do not have a right to a jury trial because, as in

Arnett, Estate of Newman, and LM; Investors, the statutory causes of action and remedies sought did

not exist when the Arizona Constitution was adopted in 1910. The Division contends that the use of

7

8
l

9

the word "damages" in A.A.C. R14-4-308(C) does not change the jury trial analysis as the defendants

in Arnett and Estate of Newman were defending against claims for damages.!465 The Division

concludes that the controlling rulings of Arnett, Estate of Newman, and LW Investors dispose of the
l

l l
l
l

12

13

10 Respondents' alleged right to a jury trial.

The Division further argues that "[t]he United State Supreme Court has held that the Seventh

Amendment right to a jury trial does not apply to administrative proceedings."!"66 The Division argues

that legislatures may assign administrative agencies to enforce certain laws or adjudicate "public

14

15

16

17

18

19

20

2 1

22 1

1462A.R.S. §44-2032 provides, in pertinent part:
If it appears to the commission, either on complaint or otherwise, that any person has engaged in, is engaging in or is about
to engage in any act, practice or transaction that constitutes a violation of this chapter, or any rule or order of the commission
under this chapter, the commission, in its discretion may:
l. Issue an order directing such person to cease and desist from engaging in the act, practice or transaction, or doing any
other act in furtherance of the act, practice or transaction, and to take appropriate affirmative action within a reasonable
period of time, as prescribed by tlle commission, to correct the conditions resulting from the act, practice or transaction
including, without limitation, a requirement to provide restitution as prescribed by rules of the commission.
1463 A.R.S. §44-2036 provides, in pertinent part:
A. A person who, in an administrative action, is found to have violated any provision of this chapter or any rule or order of
the commission may be assessed an administrative penalty by the commission, after a hearing, in an amount of not to exceed
five thousand dollars for each violation.
"" A.A.C. RI4-4-308 provides, in pertinent pan:
A. When a person or persons have violated the Securities Act or the IM Act, or any rule or order of the Commission, the
Commission may require the person or persons to make rescission and/or restitution as provided herein.

* * *

23

24

25

26

27

l28

C. If restitution is ordered by the Commission,
I. The amount payable as damages to each purchaser shall include:
a. Cash equal to the fair market value of the consideration paid, determined as of the date such payment was originally paid
by the buyer, together with
b. Interest at a rate pursuant to A.R.S. § 44-1201 for the period from the date of the purchase payment to the date of
repayment, less
c. The amount of any principal, interest, or other distributions received on the security for the period from the date of
purchase payment to the date of repayment.
1465 Division Reply Br. at 66, citing Arnett, 235 Ariz. at 24] 1115, 330 P.3d at 996,Estate of Newman,219 Ariz. at 264 116,
196 P.3d at 867.
1466Division Reply Br. at 67, citing Atlas Roofing Co. v. Occupational Safety and Health Review Comm 'n, 430 U.S. 442,
455 (1977),Tull,481 U.S. at 418, n.4 (I 987) ("[T]he Seventh Amendment is not applicable to administrative proceedings").

l
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13

14

15

16

17

18

19

20
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22

rights."'467 The Division contends that the Respondents' arguments against the Division's action being

a public right, because A.R.S. §44-200l(A) allows a private cause of action for an investor and because

restitution is not integral to a regulatory scheme, are contrary to Arizona law. Quoting the Arizona

Court of Appeals inTrimble v. Am. Sav. L Ins. Co., 152 Ariz. 548, 733 P.2d 1131 (App. 1986), the

Division contends that enforcement actions such as this are "brought for the public benefit" and "[t]he

public interest is served by the cessation of illegal and fraudulent acts."'468 The Division further argues

that "[r]equiring persons who violate the Securities Act 'to make restitution to the victims has a

deterrent effect, which also serves the public interest.""4°9 The Division further quotesTrimble for the

proposition that "[t]he fact that the action in its present status is directed toward remedies for

individuals does not diminish the public interest nature of the proceeding."I"0 Since this proceeding

implicates public rights, the Division argues that the Respondents are not entitled to a jury trial for the

statutory remedies of restitution and penalties.

The Division further contends that the Respondents rely upon inapposite cases. The Division

contends that the Respondents cite eight Arizona cases addressing jury trial rights that do not involve

statutory causes of action or administrative enforcement proceedings. The Division further

differentiates three other cases'47' cited by the Respondents, that held the Seventh Amendment right to

a jury trial will apply to statutory causes of action analogous to common law causes of action decided

in the 18th century English law courts, because there is no such 18th century action analogous to a

securities enforcement action. The Division argues that Tull involved an action in federal district court,

a forum that allows a trial by jury, as opposed to an administrative proceeding,l472 and that Tull

reaffirmed that "the Seventh Amendment is not applicable to administrative proceedings."!473 The

Division also differentiates Knudson, wherein the United State Supreme Court found that an insurer

23 seeldng to enforce an ERISA plan's reimbursement provision against an insured was not a statutory

24

25

26

27

28

1467 Division Reply Br. at 67,citing Atlas Roofing, 430 U.S. at 450.
1468 Division Reply Br. at 67, quoting Trimble, 152 Ariz. at 555-556, 733 P.2d at I 138-1 139.
1469 Division Reply Br. at 67-68, quoting Trimble, 152 Ariz. at 556,733 P.2d at I 139.
1470Trimble, 152 Ariz. at 556, 733 P.2d at l 139.
1471Del Monte Dunes, 526 U.S. 687, Felfner,523 U.S. 340, Granfnaneiera, 492 U.S. 33.
1472Tull, 481 U.S. at 4l5.
1473 Id. at 418, n.4 (internal citations omitted).
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8

action but rather a claim for personal liability on a contractual obligation.'474 The Division notes that

here, unlike Knudson, the Division cannot and does not seek contractual liability against the

Respondents as the Division is not a party to the investment contracts. Rather, the Division seeks to

impose statutory liability for the Respondents' violations of the Act.

The Division further incorporates and adopts the analysis of the Administrative Law Judge as

set forth in the Twenty-Ninth Procedural Order, dated November 28, 20 16, wherein the Administrative

Law Judge concluded that Concordia had not established a basis to recommend dismissal of the

proceeding.

9

10

l l

12

13

14

15

16

17

18

b) Analvsis and Conclusion

The Arizona Constitution grants the legislature authority to enlarge the powers and extend the

duties of the Commission.l475 The relief sought by the Division in this matter has been legislatively

authorized by the Act. Under A.R.S. §44-2032, the Commission has discretion to order restitution for

violations of the Act. The Commission may also order administrative penalties, after a hearing,

pursuant to A.R.S. §44-2036. The Commission may not order restitution or penalties prior to providing

a respondent with a notice of a hearing or a notice of an opportunity for a hearing, and the Commission

shall provide a hearing when requested. 1476 The Respondents' contention, that they have a

constitutional right to a jury trial, challenges the constitutionality of this statutory scheme which places

the discretion to order restitution and administrative penalties with the Commission, as well as the

20

19 process of holding hearings before the Commission

The United States Supreme Court has repeatedly noted that determination of the

21 constitutionality of a statute is beyond the authority of an agency. 1477 This principal has been reiterated

22

23

24

25

26

27

28

1474 Knudson,534 U.S. at 210, 22 l
1475 Ariz. Const. art. xv, §6 Enlargement of powers by legislature; rules and regulations
Section 6. The law-making power may enlarge the powers and extend the duties of the corporation commission, and may
prescribe rules and regulations to govern proceedings instituted by and before it, but, until such rules and regulations are
provided by law, the commission may make rules and regulations to govern such proceedings.
1476 See A.R.s. §44.I972(c), (E).
1477See Pub. Uti l i ties Comm'n of State ofCal. v. United States, 355 U.s. 534, 539, 78 s. ct. 446, 450, 2 L. Ed. 2d 470
(1958) (Issue regarding the constitutionality of California statute allowing Public Utilities Commission to permit reduced
rates for common carriers to transport property at reduced rates for governments was "a constitutional one that the
Commission can hardly be expected to entertain"), Oestereich v. Selective Serf. Sys. Local Bd No. II, Cheyenne, Wyo.,
393 U.S. 233, 242, 89 S. Ct. 414, 419, 21 L. Ed. 2d 402 (1968) ("[A] challenge to the validity of the administrative procedure
itself ... presents an issue beyond the competence of the Selective Service Boards to hear and determine. Adjudication of
the constitutionality of congressional enactments has generally been thought beyond the jurisdiction of administrative
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l

2

time and again in federal circuit courts.I478 Similarly, state courts have ruled that the constitutionality

of legislation is a matter for the courts, not agencies.l479

3

4

The ER Respondents correctly note that the Commission has ruled on constitutional issues in

However, the consti tutional issues addressed by the Commission in

5

other matters. those prior

Decisions differ from the present matter in that here we are being asked to consider the constitutionality

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27
\

28

agencies"), Weinberger v. Sami, 422 U.S. 749, 765, 95 S. Ct. 2457, 2467, 45 L. Ed. 2d 522 (1975) (The issue of
constitutionality of a statutory requirement is "a matter which is beyond [the Secretary of Health, Education, and Welfare's]
jurisdiction to determine"),Mathews v. Diaz,426 U.S. 67, 76, 96 S. Ct. 1883, 1890, 48 L. Ed. 2d 478 (1976) (Constitutional
law question is "beyond the competence of the Secretary [of the Department of Health, Education, and Welfare] to decide"),
Califano v. Sanders,430 U.S. 99, 109, 97 s. Ct. 980, 986, 51 L Ed. 2d 192 (I977) ("Constitutional questions obviously
are unsuited to resolution in administrative hearing procedures").
1478 See Finnerfy v. Cowen, 508 F.2d 979, 982 (2d Cir. 1974) ("Federal agencies like the [Railroad Retirement] Board have
neither the power nor the competence to pass on the constitutionality of administrative or legislative action") (internal
quotations and citations omitted), Buckeye Indus., Inc. v. Secjv of Labor, Occupational Safety & Health Review Comm'n,
587 F.2d 23 l, 235 (5th Cir. 1979) ("No administrative tribunal of the United States has the authority to declare
unconstitutional the Act which it is called upon to administer"), Def berg v. US. R.R. Ret. Be, 696 F.2d 1193, 1196 (7th
Cir. 1983) ("[T]he Railroad Retirement Board does not have the authority to declare statutes that it administers
unconstitutional"),Cent. Neb. Pub. Power & lrr. Dist. v. Fed Power Comm'n, 160 F.2d 782, 783 (8th Cir. l 947) ("[T]he
[Federal Power] Commission is not empowered to and therefore declined to pass upon the constitutionality of the
requirements imposed upon it by Section l0(e) [of the Federal Power Act]"), Montana Chapter of Ass'n of Civilian
Technicians, Inc. v. Young, 514 F.2d I 165, l 167(9th Cir. 1975) ("[F]ederal administration agencies have neither the power
nor competenceto pass on the constitutionality of statutes"), Panic v. D.C., l 12 F.2d 39, 42 (D.C. Cir. 1940) ("[M]inisterial
officers cannot question the constitutionality of the statute under which they operate"), Rigging v. Office of Senate Fair
Employment Practices, 61 F.3d 1563, 1569 (Fed. Cir. 1995) ("A finding that the agency lacks jurisdiction to decide
constitutional questions is especially likely when the constitutional claim asks the agency to act contrary to its statutory
charter").
1479 See Hamilton v. Jejiey Stone Co., 6 Ark. App. 333, 335, 641 S.W.2d 723, 725 (1982) ("Even though the [Workers'
Compensation] Commission may not have authority to declare statutes unconstitutional, we believe such issues should first
be raised at the Administrative Law Judge or Commission level"), Kerrigan v. Fair Employment Practice Com.,91 Cal.
App. 3d 43, 52, 154 Cal. Rptr. 29, 36 (Ct. App. 1979) ("The courts have a duty to protect constitutional or fundamental
rights from infringement by administrative agencies. The courts, not the administrative agency, have the valuable expertise,
the broad background and constitutional foundation necessary to perceive and defend constitutional and fundamental rights
from a balancedperspective"), State ex rel. All. Coast Line R. Co. v. Sfate Be of Equa1izers, 84 Fla. 592, 597, 94 So. 681,
683 (Fla. 1922) ("The right to declare an act unconstitutional is purely a judicial power, and cannot be exercised by the
officers of the executive department"), Wilson v. Be oflndiana Employment Sec. Div.,270 Ind. 302, 305, 385 N.E.2d 438,
441 (Ind. 1979) ("[T]he question presented is of constitutional character ... we think that the resolution of such a purely
legal issue is beyond the expertise of the [Indiana Employment Security] Division's administrative channels and is thus a
subject more appropriate for judicial consideration"), Salsbwy Labs. v. Iowa Dep'tofEnvtl. Quality,276 N.W.2d 830, 836
(Iowa I 979) ("Agencies cannot decide issues of statutory validity"), Feller Truck Line, Inc. v. State Be of Tax Appeals,
183 Kan. 287, 293, 327 P.2d 836, 842 (Kan. I958) ("The [Kansas C]omission [of Revenue and Taxation] is not set up as a
court to review the constitutionality of legislative enactments. lt is an administrative body. It is the [C]ommission's duty to
presume that the statutes are constitutional and valid"), Albe v. Louisiana Workers' Comp. Corp.,97-058] (La. l0/21/97),
700 So. 2d 824,827-28, on reh'g in part sub nom. Clark v. Schwegmann Giant Supermarket,97-0581 (La. l l/2l/97), 70 l
So. 2d 1324 ("The courts of this state have consistently held that administrative agencies do not have the authority to
determine questions of constitutionality"), Marcni v. Acito, 77 A.D.2d 118, 120, 432 N.Y.S.2d 908, 910 (1980)
("Constitutional questions are unsuited to resolution in administrative hearing procedures"), Yakima Cty. Clean Air Auth.
v. Glascam Builders, Inc.,85 Wash. 2d 255, 257, 534 P.2d 33, 34 (1975) ("An administrative tribunal is without authority
to determine the constitutionality of a statute"), Torres v. State ex rel., Wyoming Workers' Safety & Comp. Div., 2004 WY
92,118, 95 P.3d 794, 796 (Wyo. 2004) ("Administrative agencies have no authority to determine the constitutionality of a
statute").
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1

2

of multiple provisions of the Act itself . This is a key distinction, as noted by the Arizona Court of

Appeals:

3 l

l
l

4

A fundamental distinction must be recognized between constitutional

applicability of legislation to particular facts and constitutionality of the

legislation. When a tribunal passes upon constitutional applicability, it5

6 is carrying out the legislative intent, either express or implied or
i

7

8

9

10

l l

12

13

14
i
l
l

l

presumed. W hen a t r ibunal passes  upon cons t i tut ionali ty  o f  the

legislation, the question is whether it shall take action which runs counter

to the legislative intent. We commit to administrative agencies the

power to determine constitutional applicability, but we do not commit to

administrative agencies the power to determine constitutionality of

legislation. Only the courts have authority to take action which runs

counter to the expressed will of the legislative body. 1480

The Respondents would have us rule upon the constitutionality of the legislation authorizing

15 the Commission to conduct hearings on alleged securities violations, and to order restitution and

16 administrative penalties when violations have been found. We decline this invitation to usurp the

17 power of the judiciary. Instead, the Commission elects to act within its statutorily granted authority to

18 consider this case on its merits. The Respondents have not established a basis for the Commission to

19 dismiss this action based on their claim of a right to a jury trial.

20

21

22

23
l

24

5. California Order

Exhibits S-l76a and S-l76b are copies of a California Order served on Mr. Bersch and Mr.

Wanzek alleging qualification and anti-fraud violations under California law for the sale of Concordia

Servicing Agreements. The California order became final as to Mr. Bersch and Mr. Wanzek when they

did not contest the allegations.!"8' The ER Respondents argue that the California Order has no legal

l

l

25 significance and should be given little to no weight. The ER Respondents argue that Mr. Bersch and

26 Mr. Wanzek did not respond to the California Order for several reasons: unlike this proceeding, the

27

28

14s0Estate of Bohnv. Waddell,174 Ariz. 239, 249, 848 P.2d 324, 334 (App. I 992) (emphasis in original) (quoting K. Davis,
Administrative Law Treatise, §20.04 at 74 (l 958)).
1481 Tr. al 1717, 1930-1931.
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1 California Order contained no financial penalty, the California Order was not reportable to the Board

2 of Accountancy, the California Order directed them to stop doing something they ceased years ago;

3 and the cost of fighting the allegations would have been too high with this matter looming in

4 Arizona.l482

5 Prior to the hearing, the ER Respondents fileda motion in limine seeking to exclude Exhibits

6 S-l76a and S-l76b from admission into evidence at hearing. 1483 In its response to the motion in limine,

7 the Division argued that the California orders should be considered adoptive admissions, citing Rule

8 801(d)(2)(B) of the Arizona Rules of Evidence!"84 and the Arizona Supreme Court's finding inState

9 v. Van Winkler "When a statement adverse to a defendant's interests is made in his presence and he fails

10 to respond, evidence of the statement and the defendant's subsequent silence may be admissible as a

ll tacit admission of the facts stated."'485 In denying the ER Respondents' motion in limine, the

12 Administrative Law Judge found that the California Order constituted an adopted admission by Mr.

13 Bersch and Mr. Wanzek, and that Exhibits S-l76a and S-176b were relevant and not unfairly

14 prejudicial.l48°

15 At hearing, the Division offered Exhibits S-176a and S- l76b into evidence. 1487 Exhibits S- 176a

16 and S-l76b were admitted into evidence by the Administrative Law Judge over an objection of the ER

17 Respondents on the basis that the testifying witness, Mr. Clapper, was not a proper custodian for the

18 California Order. 1488

19 In their closing brief, the ER Respondents argue that Exhibits S-l76a and S-176b should not be

20 considered adopted admissions of Mr. Bersch and Mr. Wanzek The Division discusses the California

21 Order in the Statement of Facts section of its Opening Post-Hearing Brief,1489 but does not cite to it

22 when arguing proofofthe alleged violations. In its Reply Brief, the Division neither mentions Exhibits

23 S-176a and S-l76b, nor responds to the arguments made by the ER Respondents.

24

25

26

27

28

"821.atl605-1609,1740,1754-1755,l936-I937.
1483 ER Respondents' Motion in Limine Number One (July 27, 2015).
1434 Rule 80l(d)(2XB) provides that a statement is admissible against an opposing party if the statement is "one the party
manifested that [he] adopted or believed to be true."
1485Slate v. Van Winkle, 229 Ariz. 233, 235 'II 7, 273 P.3d l 148, l 150 (2012).
14s6 Twenty-First Procedural Order (Sept. 12, 2016).
1487 Tr. at 1245-1246. Exhibits S-l76a and S-l76b were not moved to admit against Concordia. ld
"°°1r.atl245-1247.
14s9 Division Opening Br. at 45-46.
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Under A.A.C. R-14-3-109(X), the Administrative Law Judge shall rule on the admissibility of

evidence following an objection.!'*9° We find no basis to modify or overrule the Administrative Law

Judge's findings as to Exhibits S-l 76a and S-l76b. However, considering the ER Respondents'

arguments against the California Order and the Division's minimal reliance upon it, we place little

evidentiary value upon Exhibits S-176a and S-l76b.

6. Return of Titles

The ER Respondents deny the Division's assertion that they acted improperly by returning the

vehicle titles to Concordia in 2010. The ER Respondents argue that Concordia had not paid custodial

fees since 2008,1491 and therefore, Concordia was in breach of the agreements. The ER Respondents

contend that they no longer were under a contractual duty to keep the titles, but they continued to do

so until 2010 as a courtesy to the investors. The ER Respondents further argue that the Second

Amendments substituted Concordia in place of ER Financial as the Custodian. 1492 The Division asserts

i

14 l

1

l

13 no counterargument in its Reply Brief.

We note that the Division has asserted no violations of the Act arising from ER Financial's

15 return of the vehicle titles to Concordia. Under the terms of the Servicing Agreements and the

16 Custodial Agreements, ER Financial was required to hold the vehicle titles until either: 1) the trucker

17 defaulted or paid off the loan, at which time the documents would be returned to Concordia; or 2)

18 Concordia defaulted under the terms of the Servicing Agreement, at which time the investor could

19 request the documents if Concordia failed to cure its default.!493 The Second Amendment did not take

20

21

22 l

l

i
i

23

effect until December l, 2011.1494 The return of the titles to Concordia in 2010 effectively eliminated

the investors' collateral."'95 While the return of the titles is not relevant to a finding of any violation

alleged by the Division, the Commission may consider this fact in determining the appropriateness of

any remedy to the alleged violations.l

24

25

26

27

28

1490 A.A.C. R-l4-3-l 09(X) provides:
Objections and rulings. When objections are made to the admission or exclusion of evidence, the grounds relied upon shall
be stated briefly. The presiding officer shall rule on the admissibility of all evidence.
1491 Tr. at 1738.
1492 Tr. at 1738-1739.
1493 See, e.g., Exhs. S-l2a at §§3.7, 4, S-l2b at §4.1.
1494See ag Exh. s i2d.
1495 Tr. at 1696-1697, 1753.i
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The ER Respondents state that they had sent discovery requests to the Division, who refused to

comply. The ER Respondents contend here, as they did in their January 26, 2015 Response to the

Division's Motion to Quash, that civil discovery rules apply and that the Commission has long allowed

full discovery in administrative cases.l4% The ER Respondents contend that civil discovery should

have been provided and that they have been prejudiced in their ability to prepare their defense.'497

The Division argues here, as it did in its January 5, 2015 Motion to Quash and February 3, 2015

Reply in Support of Motion to Quash, that the Arizona Rules of Civil Procedure do not apply to

discovery in this proceeding. The Division contends that the discovery provisions of the

Administrative Procedures Act and the Commission's Rules govern discovery in this proceeding.I498

The Division further incorporates in its argument the reasoning found in WMF Management, LLC,

Twelfth Procedural Order dated July 19, 2017, A.C.C. Docket No. S-20988A-16-0354, wherein the

Administrative Law Judge denied discovery requests made under the Rules of Civil Procedure.

The Administrative Procedures Act expressly limits discovery in administrative hearings, as

15 A.R.S. §41-1062(A)(4) provides:

Prehearing depositions and subpoenas for the production of documents

may be ordered by the officer presiding at the hearing, provided that the

party seeking such discovery demonstrates that the party has reasonable

need of the deposition testimony or materials being sought.

Notwithstanding the provisions of section 12-2212, no subpoenas,

depositions or other discovery shall be permitted in contested cases

22

23

24

25

2 6

27

28

14% Citing Arizona Public Service Co., Procedural Order dated March 10, 2017, A.C.C. Docket Nos. E-01345A-I 6-0036,
et al. at 4 (applying Rules of Civil Procedure to Commission discovery dispute), Epcor Water Arizona, Inc., Procedural
Order dated September 7, 2016, A.C.C. Docket Nos. E-01345A-16-0036, et al. at 4-5 (applying Rules of Civil Procedure
to Commission discovery dispute and noting the "discovery process is intended to allow panties to prepare for hearing by
learning the positions and supporting documents of the other parties, thereby minimizing surprise and increasing the
efficiency of hearings"), Arizona Public Service Co., Procedural Order dated February 6, 2017, A.C.C. Docket Nos. E-
0I345A-16-0036, et al. (granting motion to compel), Arizona Public Service Co., Procedural Order dated November 17,
2016, A.C.C. Docket Nos. E-01345A-16-0036, et al. (compelling deposition), Sulphur Springs Valley Elec. Coop. Inc. ,
Procedural Order dated May 16, 2016, A.C.C. Docket Nos. E-01575A-15-0312 (suggesting discovery at Commission may
be broader than discovery available under civil rules).
1497 Concordia has submitted notice ofjoinder to those arguments raised by the ER Respondents. Concordia's Joinder.
1498 Citing A.R.S. § 41-l 062(A)(4), A.A.C. R14-3-108(A), A.A.C. RI4-3-l09(L), A.A.C. R14-3-l09(O), A.A.C. Rl4-3-
109(p).
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except as provided by agency rule or this paragraph.

The Administrative Procedure Act and the Commission's Rules provide for discovery by subpoenas

and depositions, upon a showing of reasonable need, and allow for the exchange of exhibits prior to

hearing.!499

Here, the Administrative Law Judge, after oral argument on the discovery issues, found that the

Administrative Procedure Act applied, and ordered an accelerated production by the Division of

documents that the Division intended to include in the parties' exchange of exhibits.!5°° We find no

error in the Administrative Law Judge's ruling on the discovery requests made by the ER Respondents.

8. Violation of Due Process

10 a) Argument

l l

12

13

14

Concordia argues that while hearsay is admissible in an administrative proceeding, the hearsay

must be reliable if it is to be the basis of an award. 1501 Concordia contends its due process was violated

because "the Division has withheld information contradicting hearsay or outlining the circumstances

at the heart of such statements, and cuts [sic] witnesses to prevent cross examining themvl 502

15

1

21

Concordia contends that, on direct examination, Mr. Mason testified to having provided a

16 binder of materials to the Division. Concordia argues that the Division withheld this information from

17 the Respondents and the Administrative Law Judge ordered its production. Concordia asserts that the

18 Division used these materials to impeach Mr. Chris Crowder when it had not yet complied with the

19 order to produce them. Further, Concordia contends that the Division's line of questioning "was

20 deliberately misleading and mischaracterized the documents then being sprang on the witness."I 503

Concordia further contends that "the information the Division had concealed contradicted Mr.

22 Mason and exculpated Concordia, which provides an easy but unfortunate explanation for the

23 Division's efforts to bury that information."15°4 Concordia argues that the Division received the binder

24

25
l

i

26

2 7
1

28

1499 See A.R.S. §4l-I062(A)(4), A.A.C. RI4-3-l08(A), RI4-3-l09(L), RI43-I09(O), RI4-3-I09(P).
1500 Eighth Procedural Order, dated February 13, 2015, at 5.
1501Citing Wieseler v. Prims, 167 Ariz. 223, 227, 805 P.2d 1044, 1048 (App. I990),Reynolds Metals Co. v. Indus. Comm'n,
98 Ariz. 97, 102, 402 P.2d 414, 417 (1965) (hearsay evidence may be acted upon "where the circumstances are such that
the evidence offered is deemed by the [Industrial] Commission to be trustworthy").
1502 Concordia Br. at 43 .
1503ld.

1504 Id. at 44.
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l on July 12, 2013, over one year before the Amended Notice was filed alleging that Sunset Financial

2 did not approve sales.l505 Concordia contends that before the Respondents had received the Sunset

3 Financial materials, Mr. Mason had testified that Mr. Albers sold Concordia investments before joining

4 Sunset Financial, when, in fact, Mr. Albers had worked exclusively as a broker for Sunset Financial

5 and an agent for Kansas City Life, and Sunset Financial's records contradicted Mr. Mason's

6 testimony.'5°"

7 Concordia further notes that Mr. Mason testified that Sunset Financial never approved Mr.

8 Albers' sales, although the Sunset Financial documents revealed disclosures from Mr. Albers dating

9 back to 2001 in which he told Sunset Financial's compliance department that he sold Concordia, an

10 approved Sunset Financial product.l5°7 Concordia further asserts that Sunset Financial's records

l l revealed the receipt of custodial fees and commissions consistent with the Selling Agreement with

12 Concordia, and its trade blotters included Mr. Albers' Concordia sales.1508

13 Concordia asserts that prior to disclosing the Sunset Financial materials, "the Division

14 attempted to hearsay in Mr. Kirkman's denial of having approved sales" of the Concordia

15 investment. 1509 Concordia notes that Mr. Kirk ran was terminated by Sunset Financial, in part because

16 of insufficient recordkeeping and failure to follow supervisory procedures relating to the approval of

17 products.l510 Concordia argues that:

18 All [the Division] had to do was acknowledge that Sunset [Financial]'s

19 own records reflected approval of Concordia and receipt of commissions

20 from Mr. Albers' sales. Instead, out of fear that this exculpatory

21 evidence could be harmful it strayed from its duty to present the truth,

22 concealed Sunset [Financial] records, presented knowingly false

23 testimony contradicted by the concealed records and then attempted to

24 misleadingly use some of the records before producing them. 151 I

25

26

27

28

1505 Exh. ER-15.
1506 Exh. C-32.
1307 Exp. ER-15.
1508 Tr. at 826-828, 1815-1817, Exh. ER-l5.
1509 Concordia Br. at 44.
1510 Exh C-30 at 2077, 2080, Tr . at 1786-1787, 1794-1795.
1511 Concordia Br. at 45.

77088173 DECISION no.



DOCKET NO. S-20906A-14-0063

l

3

4

5

6

7

8

9

10

11

12
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14

15

16

17

18

19

20

2 1

Concordia further argues that correspondence from Concordia to investors may not have been

2 disclosed or presented at the hearing for review, with Mr. Clapper admitting that the Division's

investigators may not have: 1) requested documents from Ms. Hodel, or 2) asked investors how much

principal they received back from Concordia.'5'2 Concordia argues that "[f]aimess as the floor for due

process will have no meaning if it does not include a full and accurate presentation of evidence" and

that the Commission should reject all of the Division's claims.!513

In its Reply Brief; the Division argues that, with "no real defense" to their violations of the Act,

the Respondents instead "attack the Division's integrity."!5!4 The Division contends that the

Respondents provided several investors with flowcharts stating "Product Approved by Kansas City

Life Inc., Broker: Sunset Financial."'5'5 The Division notes that it alleged in the Amended Notice that

Kansas City Life never approved the Concordia investments.'5'° The Division states that it provided

the Respondents, on March 12, 2015, with a preliminary List of Exhibits that included the flowcharts

and a preliminary List of Witnesses including A. Craig Mason, Jr., of Kansas City Life, who testified

at the hearing.

The Division notes that Mr. Mason testified that Kansas City Li fe had no record or knowledge

of the Concordia investment and Kansas City Life never approved it. 1517 The Division also states Mr.

Mason testified that Sunset Financial had one registered representative, Mr. Albers, who sold the

Concordia investment to three clients, but Sunset Financial did not approve them for sale.l5'8 Rather,

Sunset Financial learned of the investments when Mr. Albers reported them in his annual compliance

questionnaire and after that Sunset Financial required Mr. Albers to report his investments so that his

outside business activities could be monitored. 1519

22 The Division states that Mr. Mason testified that Sunset Financial sent to the Division a binder

23 ofdocuments concerning Concordia.!520 Concordia moved that both Sunset Financial and the Division

24

25

26

27

28

1512 Tr. at 1490, 1492.
1313 Concordia Br. at 45-46.
1514 Division Reply Br. at 71.
Isis Exhs. S-2e, S-1 in s-wg, S-24l, s-1 10£
1516 See Amended Notice at111161 and 88(c).
1517 Tr. at 796-797, 819.
Isis Tr. at 796, 798, 812, 818-819.
1519 Tr. at 812, 829.
1320 Tr. at 832-833.
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l be ordered to produce these documents.I52! The Division notes that its counsel stated his belief at the

time, which was erroneous, that the Division had not received a binder from Sunset Financial, but that

the Division had no objection to Mr. Mason providing a c0py.1522 The Division contends that shortly

thereafter, the Division's paralegal checked the Division's electronic tile, which showed the Division

probably did have the documents from Sunset Financial, at which time Division's counsel stated that

the Division "may well have that binder that I just stated we didn't - I didn't think we had. If we do,

7 we will produce it ..."I523

The Division states that after a brief recess, the Administrative Law Judge inquired about the

9 binder, to which the Division's counsel replied that, as he told Concordia's counsel, there were a

14

10 substantial number of documents that he would review over the lunch break and that he would produce

ll them to the Respondents as early as the next day.1524 Contrary to the Respondents' claims of trying to

12 bury the information from Sunset Financial, the Division argues that the record demonstrates that the

13 Division's counsel volunteered to produce them to the Respondents.

Further, the Division argues that it had no obligation to disclose the documents any sooner. The

15 Division contends that the Administrative Procedures Act and the Commission's Rules do not require

16 parties to disclose documents they do not intend to use as exhibits at the hearing. The Division contends

17 that it did not intend to use the documents and counsel was unaware they even existed prior to Mr.

18 Mason's testimony. The Division argues that even if counsel had been aware of the documents, the

19 Division was required to keep them confidential pursuant to the Act's confidentiality statute'525 and

20

21

22

23

24

25

26

27

28

"2!TT.at833.
'"11Y.at833-834.
1523 Tr. at 837.
1524 Tr. at 840-841.
1525 A.R.S. §44-2042 provides, in pertinent part:
A. The names of complainants and all information or documents obtained by any officer, employee or agent of the
commission, including the shorthand reporter or stenographer transcribing the reporter's notes, in the course of any
examination or investigation are confidential unless the names, information or documents are made a matter of public
record. An officer, employee or agent of the commission shall not make the confidential names, information or documents
available to anyone other than a member of the commission, another officer or employee of the commission, an agent who
is designated by the commission or director, the attorney general or law enforcement or regulatory officials, except pursuant
to any rule of the commission or unless the commission or the director authorizes the disclosure of the names, information
or documents as not contrary to the public interest.
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l l

l Ethical Rule 1.69526

The Division notes that the Respondents have cited no authority for their contention that the

Division was under an obligation to disclose what they have characterized as exculpatory evidence.

The Division argues that the state has an obligation to disclose exculpatory evidence to defendants in

criminal cases pursuant to Brady,I527 but that obligation does not extend to civil enforcement actions

such as this.l528

Further, the Division argues that the Respondents, who knew that the Division intended to take

testimony from Mr. Mason as early as March 12, 2015, could have contacted Sunset Financial to

request the documents or sought a subpoena to obtain them. Moreover, the Division contends the

documents were not exculpatory as they never stated Kansas City Life approved the Concordia

investments. The Division argues that the documents show Mr. Albers told Sunset Financial that he

12

13

14

15

16

17

18

19

20

21

sold three Concordia investments, with Sunset Financial having approved the investments, and that

Concordia paid commissions to Sunset Financial and Mr. Albers. 1529 The Division argues that there is

a difference "between Mr. Albers' telling Sunset [Financial] it had approved those investments and

Sunset [Financial] actually approving them."1530

The Division notes that after Mr. Mason testified, the Division invited the Respondents to recall

him for questioning about the documents and that the Division offered, and did, arrange for Mr. Mason

to appear for further testimony.!53! The Division notes that when Mr. Mason testified again, he testified

consistently with his prior testimony, that Mr. Albers did not sell Concordia investments through Sunset

FinanciaL!532 The Division states that Mr. Mason testified Sunset Financial accepted the first

commission check without a selling agreement for Concordia's investments because "we didn't have

22

23

24

25

26

27

28

1526 ER 1.6 cut 3 ("The confidentiality rule ... applies not only to matters communicated in confidence by the client but
also to all information relating to the representation, whatever its source. A lawyer may not disclose such information except
as authorized or required by the Rules of Professional Conduct or other law").
1527 CitingBrady v. Maryland, 373 U.S. 83, 83 S.Ct. l 194 (I 963).
1328 Citing Ellsworth v. Baltimore Police Dep 't, 89 A.3d l 183, l 192 (Md. 2014), Culver v. Culver, 360 S.W.3d 526, 536
(Tex. App. 201 l), Alexander v. New York State Div. of Parole, 654 N.Y.S.2d 835, 836 (App. 1997),Smigelski v. Dubois,
100 A.3d 954, 967 (Conn. App. 2014), Gonzalez v. Stale Elections Enforcement Comm 'n,77 A.3d 790, 802 (Conn. App.
2013).
1529 Exh. ER-I5 at ACCOl 152 l-Accol 1525, ACCOl 1527-ACCOl 1543.
1330 Division Reply Br. at 76.
1531 Tr. at 1192, 1199-1200.
1532 Tr. at 1798.
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1 Mr. Mason further testif ied that following disciplinary actions bygood procedures in place."l533

2

3

4

5

6

7

8

9

10

l l

FINRA against Sunset Financial, in 2003 Sunset Fina.ncial began to require its representatives to report

investments for which Sunset Financial did not have a selling agreement, like Concordia, and to run

their commissions through the firm, from which Sunset Financial would take a share.!53" The Division

argues that "whatever this evidence reflects about whether Sunset [Financial] actually ever approved

Concordia's investments, it does not show that Kansas City Life ever approved them."I 535

The Division contends that the Respondents' accusation of Division misconduct, for attempting

to impeach Mr. CMs Crowder with some of the Sunset Financial documents, is unwarranted and

hypocritical. The Division notes that "[i]n its List of Witnesses and Exhibits dated October 28, 2012

[sic], Concordia itself reserved 'the right to use documents not identified above in cross-examination

or rebuttal.'"l53° The Division argues that the Commission should reject this double standard of

12 Concordia reserving the right to use undisclosed documents for impeachment while arguing to deny

13 the same right to the Division.

14

15

The Division contends that it appropriately used Sunset Financial documents to impeach Mr.

Chris Crowder. The Division argues that Concordia, in its opening statement, claimed to have

16

17

voluntarily ceased attempts to raise inventor money since 2008, and that Mr. Chris Crowder testified

to that effect.I537 The Division notes that Mr. Chris Crowder further testified that he and Mr. Dekmejian

18 discussed creating another company to raise money from investors, but that the money would not be

19 used for Concordia.!538 The Division states that the Sunset Financial documents included an offering

20

21

22

23 The Division further notes that, according to the memorandum, Concordia was to be the

memorandum, sent by Mr. Chris Crowder and Mr. Dekmejian to Sunset Financial, stating "Concordia

through Concordia Funding I, LLC, is currently seeking to raise up to $10 million in senior secured

financing to fund the opportunities in the pre-owned truck finance business over the next two

years.ssl539

24

25

26

27

28

1533 Tr. al 1810.
1534Tr . at 1809, 1811-1812.
1535Division Reply  Br.  at 77.
1536 ld. at 78.
1537 Tr. al 41, 1 l55~I 156.
1538 Tr. at 1157-1 158.
1539Exh. ER-15 at ACC01 1559.
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I
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manager of Concordia Funding.!540 The Division states that a term sheet for the offering read

"Investment Purpose: Concordia Finance, Inc. ('Concordia') intends to use the net proceeds to purchase

class 8 truck Sales Contracts."'54' The Division contends that these documents show Concordia

intended to purchase more truck loans and that Mr. Chris Crowder testified falsely when he stated that

Concordia had not sought funds from investors since 2008.

The Division further argues that the Sunset Financial documents also reflect material

misrepresentations and omissions by Concordia. The Division notes that the memorandum

misrepresented the "stellar performance" of Concordia's portfolio,1542 which was contrary to Mr. Chris

Crowder's testimony that the performance of Concordia's truck loan portfolio since 2009 was first "in

dramatic freefall" before "slowly [going] sideways."'543 The Division further notes that while the

offering memorandum disclosed certain risks of the investment, it did not disclose that Concordia was

on the brink of bankruptcy,l544 as Mr. Chris Crowder testified.!545

b) Analvsis and Conclusion

14 Concordia argues that the Division's allegations should be dismissed for violations of its due

15 process rights arising from the testimony of Mr. Mason and the Division's failure to disclose documents

16 received from him. Concordia cites no authority that either specifically supports its allegation that the

17 Division's actions constituted misconduct or justifies its requested relief.

18 Concordia's argument fails for multiple reasons. First, Concordia fails to establish how the

19 Sunshine Financial documents are exculpatory. By definition, evidence is exculpatory if it tends to

20 establish a criminal defendant's innocence.!5"6 In the Amended Notice, the Division alleged that the

21 ER Respondents violated the anti-fraud provisions of the Act by misrepresenting that the Concordia

22 investments were approved by a third-party insurer, i.e, Kansas City Life. While the documents may

23 be proof that Mr. Albers' sales of Concordia investments were approved by Sunset Financial, they do

24 not indicate approval by Kansas City Life.

25

26

27

28

1540Exh. ER-l5 at ACCOl 1568.
1541Exh. ER-15 at ACCO! 1555.
1542Exh. ER-15 at ACCOl 1566.
1543 Tr. at 1156.
1544Exh. ER-I5 at ACCOl l 566-Accol 1567.
1545 Tr. at 1155.
1546Evidence, Black's Law Dictionarv (loth ed. 2014).
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l Contrary to Concordia's contentions, the Division did not attempt to "bury" the Sunset

2 Financial documents. The Division argues, and the record confirms, that while the Division's counsel

3 initially was unaware that the Division received documents from Sunset Financial, the Division's

4 counsel promptly discovered his error, corrected himself, volunteered to disclose the documents, and

5 did, in fact disclose them.!547 The Division had no obligation to do so, even if the documents, in fact,

6 proved to be exculpatory, because of the Arizona Court of Appeals holding in Foor v. Smith: "where

7 the government does not seek relief unique to its police power, and defendants are provided with

8 adequate discovery and disclosure to mount an effective and meaningful defense, Brady wi ll no t

9 apply."'548 The Foot court foundBrady applied to civil forfeiture actions where there was no discovery

10 process in place to allow a defendant to obtain at least non-privileged exculpatory and impeachment

l l information in the government's possession.!549 Here, the Respondents were entitled to the discovery

12 allowed under the Administrative Procedure Act and the Commission's Rules, and, therefore, were not

13 entitled to Brady disclosures.

14 Concordia cites no authority for the position that the undisclosed documents could not be used

15 by the Division for the impeachment of a witness. The Division used the documents to impeach Mr.

16 Chris Crowder's testimony that Concordia did not seek additional investor funds after 2008. The

17 investments from which the Division's allegations arise all occurred in 2008 or earlier. Even if

18 Division's counsel had been aware of the impeaching documents prior to the hearing, there would have

19 been no reason to use them in the Division's case in chief and, therefore, no reason to disclose them as

20 hearing exhibits. The documents would have remained confidential under A.R.S. §44-2042(A).

21 Concordia argues that the Division failed to acquire or present documentary evidence from

22 Concordia that was received by Ms. Hodel and potentially other investors. Concordia also argues that

23 the Division failed to present witnesses. Respondents neither direct the manner in which the Division

24 conducts investigations, nor do they determine what witnesses and evidence the Division presents at

25 hearings. The Respondents knew or should have known what documents they sent to investors. The

26

27

28

1547 Tr. at 833, 837, l 189.
1548Foot v. Smith, 243 Ariz. 594, 5991] 18, 416 P.3d 858, 863 (App. 2018). We note that the ruling inFoor occurred after
the hearing in this case.
1349
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l Respondents could have requested documents from the investors or sought to subpoena documents

from them pursuant to A.R.S. §4l-l062(A)(4).

Having considered the due process violations alleged by the Respondents, we find no error was

committed by the Division in either its handling of discovery or its selection of witnesses and

documents to present at hearing. Accordingly, the Respondents are entitled to no relief on this basis.

B. Classification of the Investments

7 1. Promissolv Notes

The Division contends that seven promissory notes sold by Concordia were securities. The8

9

10

1

1

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Division cites A.R.S. § 44-l80l(26), which defines "any note" as being a security. The Division

contends that Arizona courts apply two different tests to determine whether a note is a security,

depending on whether the issue is a violation of registration provisions'550 or a violation of the antifiaud

provisions of the Act.1551 As the Division has alleged only registration violations against Concordia,

the Division applies the Arizona Supreme Court's analysis under Tober. The Division relies on the

holding in Tober that all notes are securities unless an exemption applies.l552

The Division contends that Concordia labeledeachof its notes as a"Note" and that thesenotes

provided for payment of 10% or 12% annual interest and a two-year term.!553 The Division contends

that the Concordia notes meet the definition of "any note" and are subject to the registration

requirements unless an exemption applies. The Division contends that Concordia, pursuant to its

burden under A.R.S. § 44-2033, has failed to present evidence that any exemption applies. As such,

the Division concludes that the Concordia notes are securities for purposes of the registration provisions

of the Securities Act.

While Concordia makes arguments against the Sales and Servicing Contracts being securities,

Concordia raises no contentions addressing the seven promissory notes.!554 In its Reply Brief the

Division quotes the Arizona Court of Appeals: "Failure to respond in an answering brief to a debatable

25

26

27

28

1550Share v. Taber, 173 Ariz. 211, 841 P.2d 206 (1992).
1351MacCollum v. Perk inson, 185 Ariz. 179, 913 P.2d 1097 (App. I 996).
1552Taber, 173 Ariz. at 213, 841 P.2d at 208.
1353 Exhs. S-35e, S-35f, S-87e, S-l03a, S-l05a, S-I l5e, Sl l5f.
1554 We note that Concordia has "adopt[ed] and join[ed] the arguments of ER Financial, Bersch and Wanzek in this matter."
Concordia Br. at 17. However, no allegations have been raised against the ER Respondents arising from the sale of these
seven promissory notes and the ER Respondents have made no contentions regarding these notes.
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l issue constitutes confession of error."l555

The Division correctly states the standard applied by the Arizona Supreme Court with regard

to determining whether a note is a security for registration purposes, namely that a note is a security

unless otherwise exempted by statute.!356 Concordia has failed to meet its burden of proof to establish

that an exemption applies to the promissory notes. Accordingly, we find that the seven promissory

notes sold by Concordia are securities for purposes of the registration provisions of the Securities Act.

7 2. Agreements as Investment Contracts

8 The Division contends that the Respondents sold securities in the form of investment contracts.

9 The Division alleges 132 investment contracts are at issue in this case with each contract consisting of

10 (i) a Sales and Servicing Agreement and (ii) an accompanying Custodial Agreement. The Division

l l notes that while Concordia asserted at hearing that the Servicing Agreements and Custodial

12

13

14

15 l

16

17

18
1

1

I

19
l

1

20

21 1

22

Agreements were not securities, Concordia admitted those instruments were investment contracts in its

Answer, dated July 17, 2015. The Division applies the Howey'557 test to conclude that the Respondents

offered and sold investment contracts. Pursuant to the Howey test, "an 'investment contract' arises

whenever a person (1) invests money (2) in a common enterprise (3) with an expectation of profits

from the efforts of others, and when such third-party efforts are 'the undeniably significant ones, those

essential managerial efforts which affect the failure or success of the enterprise."'!558

a) Investment of Monev

The Division contends that there is no dispute that the first element of the Howey test, the

investment of money, has been met. The Division contends that investors issued checks payable to

Concordia to purchase the Servicing Agreements and the accompanying Custodial Agreements. The

Division contends that Concordia received over $26.6 million through the sales of these instruments to

23 investors.

24 The Respondents raise no contentions against a finding of an investment of money under the

25 first prong ofthe Howey test.

26

27

28

1553Chalpin v. Snyder, 220 Ariz. 413, 423 'll 40 n.3, 207 P.3d 666, 676 (App. 2008).
1556 Tober, 173 Ariz. at 213, 841 P.2d at 208.
l337SE.C. v. WJ Howqv Co., 328 U.S. 293, 66 s. Ct. 1100, 90 L. Ed. 1244 (1946).
1558Siporin v. Carrington, 200 Ariz. 97, 101 1] 19, 23 P.3d 92, 96 (App. 2001) (quoting Nutek Info. Sys., Inc. v. Arizona
Corp. Comm In, 194 Ariz. 104, 108, 977 P.2d 826, 830 (App. l998)).

1
l
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The evidence of record establishes that Concordia received monetary investments for each of

the 132 alleged investment contracts. The first element ofthe Howey test has been met.

b) Common Enterprise

The Division contends that the second element of the Howey test, common enterprise, has been

met. The Division notes that in Arizona, the common enterprise test may be met through a finding of

either horizontal or vertical commonality. 1559

"A common enterprise exists when 'the fortunes of the investor are interwoven with and

dependent upon the efforts and success of those seeking the investment or of third parties.""560 A

common enterprise will be found when either horizontal commonality or vertical commonality

exists.!56' "Horizontal commonality requires a pooling of funds collectively managed by a promoter

or third party" while "[v]ertical commonality requires a direct correlation between the success of the

investor and the success of the promoter without a pooling of funds."'562

i ) Horizontal Commonality

14

l

l

l

l

l

The Division contends that horizontal commonality exists because Concordia pooled investors'

15 funds in its Chino Commercial Bank account or the bank account it had prior to the Chino Commercial

16 Bank account. The Division contends that Concordia did not segregate each investor's funds within

17 its bank account and further commingled investors' monies with those obtained from other sources,

18 including collections from truckers, sales of repossessed trucks and insurance claims. The Division

19 contends that Concordia commingled its profits with the investors' funds at Chino Commercial Bank.

20 The Division contends that Chris Crowder considered the Chino Commercial Bank account to be a

21 pooled account and those pooled funds were used by Concordia to purchase Conditional Sales

22 i1
23

2 4

Contracts and make interest payments to investors. The Division contends that interest payments to

investors did not depend on whether individual truckers paid Concordia the amounts due on the

Conditional Sales Contract assigned to a particular investor, because Concordia paid the investor from

25

l

l

i

26

27

i28

1559 Division's Opening Br. at 50, citing Dagger! v. Jackie Fine Arts, Inc., 152 Ariz. 559, 566, 733 P.2d I 142, l 149 (App.
1987).
1560 Varro v. Clayden, 153 Ariz. 13, 17, 734 P.2d 110, 114 (App. 1987) (quoting SE.C. v. Glenn W Turner Enterprises,
Inc., 474 F.2d 476, 482 n.7 (9th Cir.)).
1561Varro, 153 Ariz. at 17, 734 P.2d at 114.
1562Foy v. Thorp, 186 Ariz. 15 l, 158, 920 P.2d 3 I , 38 (App. I996).
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l

2

3

4

5

6

1 other revenue sources if the assigned Contract was not performing.

The Respondents argue against a finding of horizontal commonality, stating that under the truck

loan contracts, "each lender purchases specific truck loans, not a pool of shared truck loans."l563 The

Respondents argue that the use of separate bank accounts for each truck loan contract would have been

impractical and that the Division has not cited a single case relying on merely a bank account to

establish pooling. The Respondents contend that the pooling of profits and losses is the relevant

7

8

10

l
l

consideration, which did not occur, as was demonstrated by Concordia suffering a book loss in 2006

with no lender taking a loss in that year. Further, the Respondents contend that Concordia maintained

9 separate account records for each investor.

The Respondents contend that specific truck loans were assigned to each contract and each

11 truck loan contract had separate accounting records. While the Division argues that lenders were paid

12 even when a track loan defaulted, the Respondents argue that these payments occurred because of the

13 substitute Contract provision, with each lender always having a specific truck loan tied to his or her

14 contract.
l

15

16
l

l

117

18

19

The Respondents further argue that pooling is determined by the contract, not post-contract

practices. The Respondents quote the Arizona Court of Appeals, which held that "what actually

occurred, or in speculation what could have occurred, following the transaction is immaterial. The

transactionmust be characterized at the time when it transpired."'564

In its Reply brief, the Division cites two cases supporting its argument for a finding of horizontal

20 commonality. The Division notes that inS.E.C. v. SG Ltd,horizontal commonality was found when

2] investors' "funds were pooled in a single account" and "each investor was entitled to receive returns

22 directly proportionate to his or her investment stake."'565 The Division also cites S.E.C. v. Devon,

23 which found:

24
i

i

i

1

25

26

Horizontal commonality was present because the investors' money was

deposited into a single account ... with each investor to receive 15% or

25% of the principal that he deposited. Thus, a pro rata sharing of the

27
91
i28

1563 ER Respondents Br. at 38.
1564Daggett v. Jackie Fine Arts, Inc., 152 Ariz. 559, 565, 733 P.2d I 142, 1148 (App. 1986).
1563S.E.C. v. SG Ltd, 265 F.3d 42, 50-51 (1st Cir. 2001).

i
1
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l

2

I3

4

5

6

7

8

9

profits was present because each investor would recover an amount in

proportion to the principal that he deposited; likewise, each investor

would suffer a pro rata loss if the account failed to produce the interest

rate that was promised to him at the time he invested.l566

The Division contends that here, Concordia commingled investors' funds with monies from

other sources,I567 and Concordia's profits were commingled with investor' funds in Concordia's Chino

Commercial Bank account. The Division contends that Concordia used these pooled funds to purchase

Conditional Sales Contracts and make interest payments to investors. The Division further argues that

when an investor's assigned Conditional Sales Contract was not performing, the investor was paid from

10 Concordia's other revenue sources.

l l The Division further contends that the investors each received 10% or 12% annual interest on
l

9
l

12

13

14 ll

15

16

17

18 i
i
l

19

the principal invested, demonstrating pro rata sharing of profits. The Division also argues that the

investors each suffered a pro rata loss of 55% of principal when Concordia imposed the Second

Amendment. The Division further notes that the Servicing Agreements make no provision regarding

the pooling of investors' funds.

The evidence of record establishes that the investors' funds were pooled in Concordia's bank

account with Concordia's other funds and then used to buy Conditional Sales Contracts and make

interest payments to investors.l568 Interest payments to investors reflected a pro rata share of the profits

based on the amount of principal invested, returned at stated amounts of 10% or 12% annually.'569
ll

20 Payments were made to investors regardless of whether assigned individual truck loans were

21 perforrning.I570 As noted by the Division, the Sales and Servicing Agreements make no comment on

22 how funds are to be held, so pooling cannot be determined by merely reviewing the document. Pooling

23

24

25

investor funds in a single bank account was a continuous process, so we need not consider events

following the transaction, as Daggett instincts. Accordingly, we find that the Division has established

horizontal commonality.
1

2 6

27

28

1566 S.E.C. v. Deyon, 977 F. Supp. 510, 516-517 (D. Me. I 997).
1567 Other sources included collections from truckers, sales of repossessed trucks and insurance claims.
1368 Tr. at 79, 81, 88-89, 96, 98-100, 101102, Exh. s-165 at 51-52.
1569 Tr. at 168-169.
1570 Tr. at 168.
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l i i) Vertical Commonalitv

2 The Division contends vertical commonality exists because Concordia's ability to make interest

3 payments and return principal payments to investors relied upon its ability to collect, on a global level,

4 on the underlying truck loans. The Division contends that Concordia's ability to collect on the

5 underlying truck loans depended in part on the quality of its credit checks performed on the truck loan

6 applicants. The Division argues that if too many borrowers defaulted on their truck loans, as happened

7 by 2009, Concordia could not afford to make payments to investors. The Division contends that there

8 is a direct correlation between the success of Concordia, in evaluating loan applications and collecting

9 from borrowers, with the success of investors, in receiving returns on their investments.

10 The Respondents cite Vairo, which stated that "vertical commonality requires a positive

l l correlation between the success of the investor and the success of the promoter without a pooling of

12 funds."I57! The Respondents note that in Varro, the Arizona Court of Appeals found neither horizontal

13 nor vertical commonality where the investor's profit from full recourse notes was determined by

14 whether the notes were repaid, not by the efforts of the promoter. The Respondents liken the present

15 case to Varro,arguing that the lender is successful if the trucker repays the loan on his or her truck.

16 The Respondents contend that the fortunes of Concordia and the lenders are not linked as "The

17 lenders essentially had 'first dibs' on funds coming in, with Concordia obligated to provide substitute

18 loans for any that did not perform."1572 The Respondents contend that this practice meant Concordia

19 could take losses without the lenders being impacted, which occurred in 2006. The Respondents argue

20 that, overall, lenders were paid millions of dollars more than they put in while Concordia is near

21 bankruptcy. The Respondents conclude that this result demonstrates that the fortunes of the lenders

22 and Concordia have differed.

23 In its Reply Brief, the Division restates its arguments on vertical commonality from its opening

24 brief The Division further cites Daggett for the proposition that vertical commonality exists where a

25 promoter's "interest does not end upon consummation of the purchase agreement."!573 The Division

26 notes that the terms of the Servicing Agreements and Custodial Agreements provided for the

27

28

1511Varro, 153 Ariz. at 17, 734 P.2d at I 14.

1572 ER Respondents Br. at 39.
1573Dagger, 152 Ariz. at 566, 733 p.2d at l 149.
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l Respondents to earn ongoing fees. Under the terms of the Servicing Agreement, the "Investor ...

2 engages and hires Concordia as its servicing agent for all servicing matters related to the Contracts."'574

3 Concordia's fee for servicing the Contract was "to retain, during the entire term of the Contract, (a) all

4 late payment fees, (b) all NSF charges, and (c) all interest and other fees or charges in excess of that

5 amount required to pay Investor a [1 .0% or 0.83%] per month return ([12% or 10%] per annum, simple

6 interest) on the then existing principal balance due under the Contracts."'575 Under the Custodial

7 Agreement, ER Financial received monthly custodial t`ees,'576 which totaled $2,529,337 from 2004

8 through January 2009.1577

9 The Respondents argue that the investor was successful when the trucker repaid his loan.

10 However, we note that Concordia also reaped success from trucker payments, as most of Concordia's

ll money was made by keeping the difference between the 30% interest paid by the truckers and the 10

12 or 12% paid to the investors.I 578 Respondents further argue that Concordia took losses in 2006 while

13 the investors did not. However, while Concordia could manage to pay investors in the short-term, this

14 was an unsustainable practice as greater numbers of truck loan defaults led to Concordia being unable

15 to make interest payment to investors by February 2009.1579 The Servicing Agreements and Custodial

16 Agreements granted monthly fees to Concordia and ER Financial that demonstrate an ongoing

17 correlation between the success of the investors and the success of the promoter. Accordingly, we find

18 that vertical commonality has been established.

19 c) Expectation of Profits from the Efforts of Others

20 i ) Argument

21 The Division contends that the third element of the Howey test, expectation of profits through

22 the actions of others, has been met. The Division argues that in Arizona, the third prong is met when

23 "'the efforts made by those other than the investor are the undeniably significant ones, those essential

24

25

26

27

28

1374See, e.g., S-l2a at § 6.1.
1575See, e.g., S-l2a at § 6.3.
1576 See, e.g., S-l2a at §6.
1377 Exh. S-169.
"78TT.at583-584.
1579 Tr. at 115-116.

77088186 DECISION no.



DOCKET no. S-20906A-l4-0063

2

3

1 managerial efforts which affect the failure or success of the enterprise.""58°

The Div is ion contends that the investors had passive roles in the investment whi le the

Respondents provided the managerial efforts that affected the failure or success of the enterprise, as

4 shown by the following:

.5 Sec t i on 8  o f  the  Se rv i c i ng Agreement  requi red the  i nv es to r  to

l
l6

7

8

9

10

l l

.12

13

14

15

16

.17
1

18 l

19

20 i

2 1

i
2 2

•23

24

acknowledge "the importance of ut i lizing an experienced serv ic ing

agent" for the t ruckers '  Condi t ional Sales  Contrac ts ,  making "the

servicing fees to be paid to Concordia ... fair and reasonable."'58! Chris

Crowder testified that Section 8 reflects investor reliance on Concordia's

efforts and experience as a servicing agent to collect the amounts due on

the truck loans.I582

Section 6.1 of the Servicing Agreement provided that Concordia would

be the "servicing agent for all servicing matters related to the Contracts

... as if in all respects Concordia remained the owner of the Contracts

and had sole authority with respect to the collection and disposition of

the Contracts."!583

Sec t ion 6 .3  o f  the  Serv ic ing Agreement  made "i r revocable " the

appointment of Concordia as serv ic ing agent unless (1) Concordia

defaulted under the Servicing Agreement and failed to cure within thirty

days written notice or (2) Concordia consented to modification, "which

consent may be withheld by Concordia for any reason whatsoever

without regard to any standard of reasonableness."l 58'

Section 12.1 of the Servicing Agreement provided that the investor grant

to Concordia "an irrevocable power of attorney, coupled with an interest,

125

26

27

28

1580Nutek Info.Sys.,Inc. V. Arizona Corp. Comm'n,194 Ariz. 104, 108118, 977 P.2d 826, 830 (App. 1998) (quoting S.E.C.
v. Glenn W Turner Enters. Inc., 474 F.2d 476, 482 (9th Cir. l 973)).
1ss | See, e.g., Exh. S-l2a at §8.
1"2 Tr. at 151-152.
1583See, e.g.,Exh. S-l2a at §6.1.
1584See Ag., Exh. S-l2a at §6.3.

77088187 DECISION no.



DOCKET no. S-20906A-14-0063

1 at any time, at Concordia's

2

authorizing and permitting Concordia ..

option, with or without notice to Investor

3

4 Agreement."'585

. to do any and all things

Concordia deems necessary and proper to carry out the purpose(s) of this

Chris Crowder testified that through this power of

5

6

7

8

9

10

l l

12

13

attorney provision, investors delegated to Concordia all responsibility to

service the underlying Conditional Sales Contracts.l586

Mr. Bersch and Mr. Wanzek, through ER Financial, were supposed to

act as Custodians and maintain the truck titles and Conditional Sales

Contracts as collateral for the investors. 1587

Investors did not have any control or input as to which truck loans were

assigned to them.1588

I nve s to rs  d id  no t  have  any c o nt ro l  o r  autho r i ty to  d i re c t  C o nc o rd ia' s

servicing of  the assigned truck 10an8.Is89

.14

.15

16

17

Investors had no role in servic ing the truck loans.1590

The  inves to rs  depended  comp le te ly on Concord ia to  se rvice  the  truck

loans because all authority to do so was vested in Concordia. 159 |

The Division further contends that flow charts given to four investors described the investors'

18 role as simply giving a check to ER Financial and then waiting to receive their moodily returns on their

19 investment.!592

20 The Division contends that the First and Second Amendments demonstrate that the investors

2 1

22

lacked control of their investments. Specifically, the Division contends that the First Amendment was

non-negotiable for the investors,'593 Concordia threatened to, and did, withhold monthly payments

23

24

25

26

27

28

1585See,e.g., Exh. S-I2a at § 12.1.
1586 Tr. at 152-153. .
1587See e.g., Exhs. S-l2a at §§4.1, 4.2, and 4.3, S-l2b. See also S-2e, S-l l£ S-l3g, S-24l, S-llof.
1588 Tr. at 103.
1589 Tr. at 103-104.
1590 Tr. at 133.
"°'1w.a¢133.
1592 Exhs. S-Ze, S-I l£ S-l3g, S-I l0£
1593 Tr. at 226, 297, 463, 514, 568.
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l

2

3

4

5

6

7

8

9

10

l l

12

13

14

15

16

17

18

19

20

owed to investors to force them to sign the First Amendment,l594 and investors understood if they did

not sign the First Amendment, Concordia would no t return any o f  their principal investment

amounts.'595 The Division contends that Concordia also was not willing to negotiate the Second

Amendment with any investors who did not want to sign it.!596 The Division further notes that

Concordia did not give the investors any consideration in exchange for signing the First and Second

Amendments. I 597

The Respondents argue that the lenders' profits were "determined by whether the truckers repay

the specific loans with the specified rates of interest" and not dependent upon the profits of Concordia

with the lenders investing in specific loans to truckers, not in the equity of Concordia.!598

The Respondents cite several federal court cases for the propositions that interest on a note is

not "profit" or the "efforts of others" under the third prong of Howey, and that purchases of loans are

not considered securities.l59° The Respondents further contend that Concordia did not provide

managerial efforts essential to the success or failure of the enterprise. The Respondents cite an Arizona

case, Foy v. Thorp, which found that the real estate transaction at issue was not a security even though

one of the sellers managed the property after the transaction.I6°° In considering the third prong of

Howey, the Foy court held that "[t]he property's success or failure is controlled by its ability to attract

tenants willing to pay rent."l6°' While the "property manager may marginally affect the success of

commercial property, the manager's duties are generally routine, operational tasks that can be

accomplished by any one of a number of competent property 1nanagers."'6°2 The Respondents argue

that Concordia did not manage the truckers and that Concordia's duties as a servicing agent, of

21

22

23

24

25

26

27

28

1594 Tr. at 299-302, 330, 516-517, Exhs. S-2k, S-21.
1593 Tr. at 227, 463, 722-723
1596 Tr. at 591.
1597 Tr. at 568, 587.
159s ER Respondents Br. at 39.
1399ER Respondents Br. at 40, citingFirst Citizens Fed Sav. & Loan Ass'n v. Worthen Bank & Trust Co., 919 F.2d 510,
515-516 (9th Cir. 1990);United American Bank of Nashvil1ev. Gunter,620 F.2d 1108, 1 l 15-1 l 19 (5th Cir. 1980);Union
Nat' I Bank of Little Rock v. Farmers Bank, 786 F.2d 881, 885 (8th Cir. 1986);and Kansas State Bank in Holton v. Citizens
Bank of Windsor, 737 F.2d 1490, 1495 (8th Cir. 1984). Concordia Br. at 15-16, citingGreat W Bank & Tr. v. Kolb, 532
F.2d 1252, 1258 (9th Cir. 1976), In re Epic Morig. Ins. Litig.,701 F. Supp. 1192, 1247 (E.D. Va. 1988); and Windsor 737
F.2d 1490 at 1495.
1600 Foy, 186 Ariz. at 158, 920 P.2d at 38.
1601 ld.
1602 Id.
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l collecting and forwarding truck loan payments, were similarly routine and therefore do not meet the

2 third prong of the Howey test.

3 The Respondents contend that the Division's argument over lack of control by the lenders is

4 not relevant as control is not a factor in the context of debt or loan participation. The Respondents

5 differentiate the truck loans from equity investments, such as LLC membership interests which were

6 considered by the Arizona Court of Appeals in Nutek.I603

7 Concordia argues that profits under the Howey test are limited to "either capital appreciation

8 resulting from the development of the initial investment ... or a participation in earnings resulting from

9 the use of investors' funds,"'6°4 and does not include static interest payments like those received by

10 Concordia contract holders. Concordia also contends that, under Nutek, a security will be found when

l l the purchaser "irrevocably" relinquishes his or her authority, cannot exercise it, or is so dependent on

12 the expertise of the manager that he or she has no reasonable alternative to reliance on that person.'°°5

13 Concordia argues that while the Servicing Agreement purchasers agreed to Concordia's management,

14 they could request to end that relationship with agreement from Concordia. Concordia notes that while

15 the Servicing Agreement has a provision that consent to such a change "may be withheld" by

16 Concordia, Mr. Crowder testified that Concordia would not refuse a request. 1606 Concordia also quotes

17 Mr. Crowder's testimony that an investor could decide to do his or her own collections "[a]nd

18 Concordia couldn't stop them from doing that."!'07 Concordia likens this situation to that in Foy, where

19 the third prong of Howey did not lead to finding a security as the investor retained extensive control of

20 the investment including "the power to manage Broadriver Plaza herself, hire a third party manager, or

21 hire Foy to manage the property.""08

22 In its reply, the Division argues against the contention that the truckers' efforts determined the

23 investors' profits as the Respondents advertised that "Concordia pays whether it collects or not" on the

24 truck loans.l609 The Division further contends that Chris Crowder testified Concordia paid an

25

26

27

28

1603Nulek , 194 Ariz. at 108-110 19-25, 977 P.2d at 830-832.
1604United Hous. Found, Inc. v. Forman, 421 U.S. 837, 852, 95 s. Ct . 2051, 2060, 44 L . Ed. 2d 621 (1975).
1605Nutek, 194 Ariz. at 108-10911 19, 977 P.2d at 830-83 l
1606 Tr. at 869, See, e.g., Ex h. S-l2a at §6.3.
1607 Tr. at 104.
1608 Foy, 186 Ariz. at 158, 920 P.2d at 38.
1609 Exh. S-I loh at ACCOl 1754.
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l

2

3

4

5

6

7

8

9

10

l l

12

13

14

15

16

17

18

19

20

2 1

investor's interest payments from other revenue sources if that investor's Conditional Sales Contracts

were not performing.l6l0

The Division contends that investors relied upon the managerial skills of Concordia and the ER

Respondents. The Division notes that Concordia represented itself as "specializ[ing] in the financial

needs of the commercial used truck market."!6l! The Division also quotes Concordia's representation

of its personnel which included:

[A] former bank vice president who was in charge of truck loans. He

reviews and approves each contract considered by Concordia and keeps

on top of collections. Typically, 90% of all accounts are paid at least a

week ahead of the due date.!6l2

The Division contends that the ER Respondents represented the credentials of Mr. Bersch and Mr.

Wanzek as certified public accountants.l6l3 The Division further notes that the ER Respondents

represented that: Concordia reported to them,'°!4 they monitored Concordia's financial position,!"5

they would maintain the collateral,l°!° and they would review monthly payments and reports to the

1IlV¢St0)S1617

The Division contends that court precedent rebuts Concordia's argument that static interest

payments are not profit under Howey. The Division argues that the Supreme Court unanimously held

in S.E. C. v. Edwards that "an investment scheme promising a fixed rate of return can be an 'investment

contract' and thus a 'security' subject to the federal securities laws."l6'8 The Division cites further

federal caselaw from Circuit Courts and the United States District Court of Arizona that similarly have

rejected the argument raised here by Concordia.!6l9

22

23

24

25

26

27

28

1610 Tr. at 170-171
1611 Exdl. S-I je at ACC004247.
1612 Exh. s-1 je at ACC004248.
1613 See Exhs. S-2e, s-2f, S-I If; S-l 10g al ACCOl 1753, S-I loh at ACCOl l 755
1614 Exh. S-I lf("CONCORDlA REPORTS TO ER FlNANClAL") (all caps in original).
1615 Exh. S-2f ("As in the past, we will continue to monitor the financial condition of Concordia").
1616 Exhs. S-2e, Sl Ii S-l3g.
1617

1618S.E.C. v. Edwards, 540 U.S. 389, 397, 124 s. Ct. 892, 898-99, 157 L. Ed. 2d 813 (2004).
1619S E C . v. Infini ty Group Co., 212 F.3d 180, 189 (3rd Cir. 2000) ("[T]he definition of security does not tum on whether
the investor receives a variable or fixed rate of return"), War;/ield v. Alaniz, 569 F.3d loI5, 1024 (9th Cir. 2009) ("A&er
Edwards, it is clear that fixed periodic payments of the sort promised in the present case may constitute 'profits' for purposes
of the Howey test"), aj7irming 453 F. Supp.2d 1118, 1123 (D. Ariz. 2006) ("Despite the Defendants' assertions to the
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1

2

The Division argues that cases cited by the Respondents are inapposite as they involve

commercial loans or loan participations made by banks or saving and loans, while the transactions in

l3 this case involve individual investors who had no experience in making commercial truck loans. The

4

5
l

6
l
1

7

8
agent 191622

9

10

l l
1

12

13

14

15

16

17

18

Division argues that in Foy, the court found neither vertical nor horizontal commonality, both of which

are present in this case.1620 The Division notes that in Foy, "[t]he purchase of Broadriver Plaza was

not inextricably linked to the management contract."'62' Conversely, the Division argues that here,

"the assigned truck loans were inextricably linked to Concordia's engagement as the servicing

The Division notes that Section 6.3 of the Servicing Agreement "provided that Concordia's

appointment as servicing agent was 'irrevocable' unless Concordia defaulted and failed to cure, or (2)

Concordia consented to modify its appointment as the servicing agent, 'which consent may be withheld

by Concordia for any reason whatsoever without regard to any standard of reasonableness.'"'°23 The

Division further notes that Section 8 of the Servicing Agreement required that "Concordia be retained

as the servicing agent during the entire term of the Contracts."!62" The Division contends that these

terms of the Servicing Agreement refute Concordia's argument, and Mr. Crowder's testimony, that

investors could manage their own truck loans. The Division speculates that the terms of the Servicing

Agreement likely led to no investor ever requesting their truck titles to collect on their own.1625

i i ) Analvsis and Conclusion

We differentiate the federal circuit cases relied upon by the Respondents. The cases cited by

19 the Respondents involved loan participations made by banks or savings and loans,'°2' so-called
i

20

i21

l22

23

24

25
l
Ii

26

27
I

28

contrary, there is no reason to distinguish between promises of fixed returns and promises of variable returns for purposes
of the test") (Internal quotation omitted).
1620 Foy, 186 Ariz. at 158, 920 P.2d at 38.
1621

1622 Division Reply Br. at 15.
1623 Id., quoting e.g., Exh S-l2a at § 6.3.
1624 E.g., Exh S-l2a at § 8.
1625 Tr. at 124-125.
1626 First Citizens,919 F.2d at 512("First Citizens Federal Savings and Loan Association ('First Citizens'), Worthen Bank
and Trust Company ('Worthen'), and 20 other savings and loan institutions entered into a loan participation agreement
('Agreement') in comiection with a real estate development"),Gunter,620 F.2d at 1110 ("This is an action for damages
arising out of the purchase by plaintiff United American Bank of Nashville ('United American') of a participation interest
in a loan extended by the Hamilton National Bank of Chattanooga ('Chattanooga Bank') to defendants William L. and
Camille S. Gunter"), Farmers 8ank, 786 F.2d at 883 ("This case involves a transaction between two banks related to
participation in a note"),Kan. So. Bank,737 F.2d at 1491 ("Appellee The Kansas State Bank in Holton purchased a $200,000
loan participation certificate from appellant The Citizens Bank of Windsor"), Katz, 532 F.2d at 1260 (note given by
corporation toa bank in exchange for 10 month renewable line of credit was not a security); In re Epic,701 F. Supp at 1247
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I

l

2

3

I
! 4

5

6

7

8

9

10

"sophisticated lending institutions."!627 The intent and expectations of an investor when entering an

agreement are clearly significant in determining whether that agreement is an investment contract or a

loan transaction, as evidenced by a quote fromFirst Citizenscited by the Respondents: "First Citizens

provides no evidence that at the time it entered into the Agreement it sought an investment or thought

it was making an investment in Worthen Bank or the borrower rather than entering into a commercial

loan transaction."'628 Here, the Servicing Agreement fails to set forth any basis to conclude that one

entering into the agreement would believe he or she is becoming involved in a commercial loan

transaction. Indeed, the words "loan" or "lend" appear nowhere in the Servicing Agreement while the

individual entering the agreement with Concordia is called the "Investor" throughout the document.

Based on the plain language of the Servicing Agreement, it is reasonable to infer that the investors

l l believed they were entering into investment contracts, not loans.

12 In considering the Respondents' argument that Concordia's duties consisted of mere

13

14

15

16

17

18

19

20

21

22

23

24

administrative tasks, we look to the Servicing Agreement. The terms of the Servicing Agreement

provided that Concordia act as servicing agent responsible for "all servicing matters related to the

Contracts, including but not limited to sending monthly invoices to Customers for payment, the

collection of payments, correspondence and telephone communication with any Customer in default,

imposition and collection of late payment fees and NSF check charges, initiation at Concordia's sole

discretion of all collection decisions, actions and activities, including repossession, retention of

attorneys or collection agents, making repairs to damaged vehicles, reselling repossessed vehicles and

all other matters and decisions relating to the Contracts and the vehicles covered by the Contracts, as

if in all respects Concordia remained the owner of the Contracts and had sole authority with respect to

the collection and disposition of the Contracts."'629 Pursuant to the Servicing Agreement, Concordia

also conducted credit checks of the debtors under the truck financing contracts "to determine the

payment risk."!63° Under the terms of the Servicing Agreement, Concordia would transfer and assign

25

26

27

28

(mortgage loans and certificates of participation in pools of mortgage loans were sold by defendants to "sophisticated,
federally regulated lending institutions").
1627First Citizens, 919 F.2d at 514.
1628 ER Respondents Br. at 40, quoting First Cit izens, 919 F.2d at 516.
1629See, e.g., Exh. S-l2a at §6.1.
1630See e.g., Exh. S-I2a at §§ 1.5, 3.6.
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2

3

4

5

6

7

8

9

10

11

12

substitute contracts for those in default.!'3' The Servicing Agreement also contains an investor

acknowledgement wherein, based on fluctuations between the relative strength and weaknesses of

individual truck drivers as customers, the investor "acknowledges the importance of utilizing an

experienced servicing agent for such Contracts" and requires Concordia to be that agent during the

entire term of the contracts.'632 We conclude that the tasks of Concordia were more than mere

administrative ones and that the ultimate success or failure of the investments relied upon the

managerial efforts of Concordia. 1633

Concordia's argument that a static interest rate cannot be considered profit is, as noted by the

Division, contrary to legal precedent. "There is no reason to distinguish between promises of fixed

returns and promises of variable returns for purposes of the [Howey] test."I63" Accordingly, we reject

Concordia's argument that a transaction promising a fixed interest rate cannot be a security.

We also reject Concordia's argument that the investors could exercise control of the

13 investments. "Where the investor retains extensive control over the investment, the transaction is

14

15

16

17

18

unlikely to be a security."I635 Extensive control was found in Foy, where "[i]fat any time, [the investor]

became dissatisfied with her choice of property managers, she had the power to fire that manager and

hire a replacement."'63° Here, however, the express terms of the Servicing Agreement prevented an

investor from servicing his or her own truck titles without Concordia defaulting or granting consent,

which could be withheld for any reason.'°37 Control of the investment was held by Concordia, not the

19 investors.

20

2 1

22

We conclude that Concordia investors would have had an expectation of profits to be attained

through the efforts of others. The third prong ofthe Howey test has been satisfied. Therefore, we find

that the Servicing Agreements, with the accompanying Custodial Agreements, were securities in the

23

24

25

26
l

27

28

1631See e.g., Exh. S-l2a at § 3.7.
1632See, e.g., Exh. S-l2a at § 8.
1633 We note that the third prong of the Howey test is met when the efforts ofothers are not those of the promoter, but those
of some third party. Daggett, 152 Ariz. at 566-67, 733 P.2d at 1149-50. Therefore, the third prong of Howey would still
be me, even if the Commission were to accept the Respondents' argument that the success of the investments relied not
upon Concordia, but whether the individual truckers repaid their loans.
1634 Edwards, 540 U.S. at 394, 124 s. Ct. at 897.
1635 Foy, 186 Ariz. at 158, 920 P.2d at 38.
1636

1637See e.g , Exh. S-l2a at §6.3.
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1 form of investment contracts.

3. Agreements as Notes2

3

4

5

6

7
l

8

9

10

11

12

13 l

14

i15

a) Argument

The Respondents argue that Howey is not the best test to apply to determine whether the

transactions in this case involved the sale of securities. The Respondents argue that a "note," which is

undefined by the Act, is defined under Arizona law as "a contract that evidences the loan and the

obligor's duty to repay.""38 The Respondents contend that the truck loan contracts can be considered

notes as "they include a specific amount of principal and a specific fixed interest rate."1639

The Respondents argue that whether a note is a security in Arizona, under the Act's anti fraud

statutes,is determined by the UnitedStates Supreme Court's test inReve5 v. Ernst & Young,I 640 adopted

in Arizona in MacCollum v. Perkinson.'64! The Respondents contend that, under Reves, anote is not

a security if it falls within a list of non-security notes or if it passes the "family resemblance test." The

Respondents contend that the Concordia tuck loans fall within one of the listed exceptions to securities,

namely "notes secured by a lien on a business or its assets."'642 The Respondents contend that the track

loan contracts are fully secured by a title lien on the big rig trucks and the borrowers, the truckers, each

l
l

l
I

l

16 had their own business as owners-operators of the big rigs.

17 The Respondents contend that even if the Concordia truck loan contracts do not fall within the

18 above exception, they would not be considered a security in application of the four factors of the

19 "family resemblance test."

20 The first Reves factor is "to assess the motivations that would prompt a reasonable seller and

21 buyer to enter into [the transaction]."!°43 The Respondents argue that "the proceeds were not used for

22 Concordia's general business purposes, but to fund specific loans to truckers."!°44 The Respondents

23 contend that the loans are for the purchase and sale of an asset and for a commercial purpose, making

24 it more likely that the truck loans are not securities.

25
1

26

27
1

28

1638Hogan v. Washington Mui. Bank, N.A., 230 Ariz. 584, 587 11 10, 277 P.3d 781, 784 (2012).
!639 ER Respodents Br. at 32.
1640 Reves v. Ernst & Young, 494 U.S. 56, l 10 s. Ct. 945, 108 L. Ed. 2d 47 (1990).
1641MacCollz4m v. Perkinson, 185 Ariz. 179, 913 P.2d 1097 (App. 1996).
"42 ld., at 185 Ariz. at 187, 913 p.2d at 1105.
1643Reves, 494 U.S. at 66, l 10 s. Ct. at 951.
1644 ER Respondents Br. at 34.

1
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1 The second Reves factor is the plan of distribution. The Respondents argue that the Amended

2 Notice alleges 137 truck loans over a period of 125 months, a relatively slow pace o f about one per

3 month.!645 The Respondents contend that the Concordia truck loans were available only during specific

4 windows of time. 1646 The Respondents further argue that the loans were offered only to sophisticated

5 individuals, primarily accredited investors. The Respondents contend that there was no market for

6 common trading of the truck loan contracts and resale was prohibited without giving Concordia 90

7 days to repurchase the contract.'647 The Respondents note that there was no testimony at the hearing

8 that any sales were made to third parties. Accordingly, the Respondents contend the second factor also

9 points against the contracts being securities.

10 The third Reves factor is the reasonable expectations of the investing public. The Respondents

l l argue that the contracts were neither marketed as securities nor sold through traditional brokerage

12 firms, except for a small few that were sold through Sunset Financial, who did not register them. The

13 Respondents note that the contracts were not sold as "stocks," "bonds," or under any similar term. The

14 Respondents contend that "Concordia, its lawyers, its auditors, its bank, and its financial advisors all

15 treated the contracts as not being securities." Therefore, the Respondents conclude that the third factor

16 points against the contracts being securities.

17 The fourth Reves factor is whether some risk-reducing factor would render application of the

18 Act unnecessary. The Respondents note that risk-reducing factors have been found when the note is

19 collateralized, insured or otherwise secured.!648 Here, the Respondents argue that each truck loan

20 contract was fully secured by the title liens on each big rig truck. Although the value of the collateral

21 later dropped, the Respondents c laim that there was 100% collateral at the t ime of sale. The

22 Respondents contend that, in the prior case of Shadow Beverages, the Commission relied on the

23 existence of collateral in determining that some notes were not securities. 1649 The Respondents argue

24 that in Shadow Beverages, the Commission gave little weight to personal guaranties of the notes at

25

26

27

28

in Amended Notice at 111183, 86, 88.
1646 Tr. as 176178, 1630-1631.
1647See et , Ex h . S-l2a at § 7.1.
1648 ER Respondents Br. at 35, citing Reves, 494 U.S. at 69, I 10 S. Ct . at 953, Mac Col lum, 185 Ariz. at 188, 913 P.2d at
1106, Bass v. Jan fey Montgomery Scott, Inc., 210 F.3d 577, 585 (6th Cir. 2000).
"49ER Respondents Br. at 35-36, citing In the Matter o/Shadow Beverages and Snacks LLC (Docket No. S-20948A- l5-
0422, Decision No. 76155 (June 22, 20 17)).

i

1
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i

l issue based on an analysis of the "economic realities" of the worth of those guaranties, but here,

2 Concordia replaced nonperforming truck loans pursuant to the terms of the Sales of Contracts and

3 Servicing Agreement.l65° The Respondents contend that the combination of the title liens and the

4 substitute contract provision provided substantial risk reduction, strongly pointing the fourth factor

5 towards the truck loan contracts not being securities.

6 The Respondents conclude that the truck loan contracts are not securities under Reves as they

7 either meet an established exception for notes secured by a lien on its business or its assets, or they

8 meet all four factors for an exception under the family resemblance test. The Respondents further

9 contend that the notes are not securities for registration purposes either. The Respondents quote

10 MacCollum:

l l The securities fraud statute defines a security in even broader terms than

12 do the registration statutes. The definition of a security for purposes of

13 registration is limited by the statutory language of A.R.S. section 44-

14 180 l (22)165 I and the specified statutory exemptions. The securities fraud

15 statute, however, includes the sale of even those securities that are

16 exempted from the registration requirements.l652

17 The Respondents argue that if the truck loan contracts are not securities under the broader anti fraud

18 definition, then they are not securities under the narrower registration definition.

19 The Division contends that the Respondents' use of the term "Concordia truck loan contracts"

20 conflates the Concordia Servicing Agreements with the underlying truck loan contracts (Conditional

21 Sales Contracts). The Division notes that the Servicing Agreements were between Concordia and the

22 investors, the truckers were not a party to these agreements and the investors were not a party to the

23 truck loans.

24 The Division disputes the Respondents' assertion that the Servicing Agreements were fully

25 secured by title liens with 100% collateral. The Division notes that Ken Crowder, in his examination

26 under oath, testified that sometimes Concordia could not cover an investor's full investment, so a record

27

28

1650See, Ag., Exh. S-12a at § 3.7.
1651 Now A.R.S.  §44- l80l(27) .
1652 MacCollum, 185 Ariz. at 186, 913 P.2d at 1104
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3

4

5

6

7

8

9

10

l l

12

13

14

of a shortfall would be kept until it could be replaced with a contract.'653 The Division further notes

that the vehicle lien titles were in Concordia's name, never in the investors' names, so while investors

could potentially become the lienholder, their investment was never actually secured. 1654

The Divisionnotes that the Reves family resemblance test, adopted in Arizona in MacCollum,

begins with the presumption that every note is a security.!'55 The Division states that this presumption

may only be rebutted if the Respondents show that the note bears a strong resemblance, through

considering four specified factors, to a list of instruments that are not securities, or if those factors

establish a new category of instrument that should be added to the list. The Division quotes Reves for

including on the list "the short-term note secured by a lien on a small business or some of its assets."'656

The Division highlights the phrase "short-term" in this quote from Reves, which does not appear in

MacCollum's description of the test,I657 that the Court of Appeals quoted from Tober's paraphrasing

of Reves."58 The Division notes that the underlying truck loans had three-year terms 1659 while the

Servicing Agreements continued indefinitely until Concordia imposed the First Amendment in 2009.

The Division argues that even if the Concordia investments are considered notes, they are not short-

17

15 term notes and, therefore, they do not qualify as an exception under Reves. The Division further

16 contends that none ofthe Reves factors favor a finding of the investments as not securities.

The Division notes that under the first Reves factor, the instrument is likely a security when the

18 seller's purpose is to raise money for general business use or to finance substantial investments and the

19 buyer is primarily interested in the profit expected from the note. The Division argues that this first

20 factor is heavily in favor of finding the Concordia investments to be securities because: Concordia's

21

22

business was purchasing truck loans from big rig dealers and collecting the payments;!6°0 Concordia

sought capital from investors to obtain more truck loans and service them;l66I and investors wanted to

23

24

25

26

27

28

1653 Exh. S-l63 at 75.
1654 Exh. S-180 at 29-30.
1655Reves, 494 U.S. at 65, I 10 s . Cr. at 951.
1636

1657MacCo1lum, 185 Ariz. at 187, 913 P.2d at 1105.
1658 Tober, 173 Ariz. at 212 n.3, 841 P.2d at 207.
1639 Exh. S-1 10g at ACCOl 1750, S-l93 at ACCOI5216.
1660 Amended Notice at11 10, Concordia's Amended Answer at 1 10, Tr. at 70, Exh. S-1 je.
1661 Amended Notice at 1 10, Concordia's Amended Answer ate 10, Exhs. S-1 je, S-163 at 26-27.
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3

4

5

6

7

8

9

10

l l

l generate a stream of income and profit.1662 While the Respondents' assert that proceeds were used for

specific loans to truckers and not to fund Concordia's general business purposes, the Division cites

Chris Crowder's testimony stating that Concordia used the investors' principal to operate its business,

purchase more loans, and pay overhead.l663 Further, the Division notes that Concordia did not use an

investor's money to fund specific loans, but rather Concordia assigned truck loans to investors from

Concordia's existing inventory of loans. 1664

The Division argues that the secondReves factor, plan of distribution, supports a finding that

the Servicing Agreements and Custodial Agreements are securities. The Division contends that offers

and sales to a broad segment of the public will establish common trading of an instrument,I665 with

courts finding common trading when individuals, as opposed to financial institutions, have been

solicited. I 666

12 The Division notes that the Respondents sold 132 investments consisting of a Servicing

13 Agreement and an accompanying Custodial Agreement.'667 The Division contends these sales were

14 made to individual investors, not financial institutions, mostly residing in Arizona, although twenty

15 investors had addresses in other states, including Colorado, Hawaii, North Carolina, Oregon,

16 Washington, Georgia, Arkansas, New Mexico, and Texas.I668 The Division notes that the investors

17 included a retired deputy sheriff,l669 a retired respiratory therapist,'°7° a retired firefighter,'67' and a

18 retired mechanical salesman."72 The Division contends that the protections of securities laws would

20

19 have benefitted the investors in this case.

The Division contends the third Reves factor, the reasonable expectations of the investing

21 public, supports finding the Servicing Agreements and Custodial Agreements to be securities. The

22

23

24

25

26
i

27

28

1662 Tr. at 214 (Luhr), 279-280 (LeMay), 453-454 (Hatch), 50]-502 (Demlison), 710-71 l (Patricola).
1663 Tr. at 158-159, Exh. S-165.
1664 Exhs. S-163 at 75, 80, S-lloh ("Concordia Finance buys Conditional Sales Contracts. These are then packaged and
sold to the investor under a Sales and Service Agreement").
1665MacCollum, 185 Ariz. at 187, 913 P.2d at I 105.
1666 Sloiber v. S.E.C., 161 F.3d 745, 751 (D.C. Cir. I 998),SEC. v.  Glob.  Telecom Servs.  L.L.C., 325 F. Supp. 2d 94, I 15
(D. Conn. 2004) (plan of distr ibution factor met when notes were sold to f ive individuals).
1667 See Exh. ALJ-l
ross Exh. ALJ-2 at Stipulation No. 2.
1669 Tr. at 20] (Luhr).
1670 Tr. at 265 (LeMay).
1671 Tr. at 444 (Hatch).
1672 Tr. at 496 (Dennison).
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l

2

3

4

5

6

Division contends that the Concordia Servicing Agreements and Custodial Agreements were promoted

as investments by the Respondents who distributed a brochure titled "Concordia Finance: Investing in

Transportation," describing the "Investment Opportunity" and comparing the returns from Concordia

to that of the Dow Jones Industrial Average.!673 The Division further notes that the Servicing

Agreements and the Custodial Agreements both defined the individual entering the agreements as the

"InV€g[0r"I674

l

l
1

1

7 The Division contends that the fourth Reves factor, the presence or absence of risk-reducing

8 factors, supports finding the Servicing Agreements and Custodial Agreements to be securities. The

9 Division notes that there is no regulatory scheme that would reduce the risk of the Concordia

10 investments rendering application of the Act unnecessary. While the Respondents' argue that the

l  l trucks and the substitution clause of the Servicing Agreements served as collateral, the Division restates

12 that the vehicle titles were in Concordia's name,"'75 so Concordia was collateralized, but not the

13 investors. Furthermore, the Division contends that the title liens and substitute contract provision failed

14 to protect the investors from the First Amendment, where Concordia eliminated the investors' interest

15 payments, or the Second Amendment, where Concordia wrote off 55% of the investors' principal. The

16 Division further notes that in November 2010, Concordia instructed ER Financial to return the vehicle

17

18

19

2 0

I

titles to it,1676 which Mr. Wanzek did,"77 even though written authorization of the investors, required

by Section 4.3 of the Servicing Agreement,l678 was never obtained.I679

b) Analvsis and Conclusion

As stated above, under Taber, a note is a security for registration purposes unless otherwise

21 exempted by statute.!68° Therefore, if the Servicing Agreements and Custodial Agreements are

l
l

22 considered notes, they are securities, for registration purposes, unless exempt under the Act. We

23 specifically consider the applicability of exemptions in a separate section, infra.

24

25

26

27

28

1673 Exhs. s-1 je, s-1312 s-1 l0e, s-189.
1674 See, e.g., Exhs. S-l2a, S-l2b.
1675 Exh. S-l80 at 29-30.
1676 Tr. at 1650-1651, Exh. S-l6l at14.
1677 Exh. S-l6l at114.
non See e.g., Exh. S-l2a at §4.3 .
1679 Tr. at 1654.

1680 Tober, 173 Ariz. at 213, 841 P.2d at 209.

77088
DECISION no.200



DOCKET no. S-20906A-14-0063

l

2

3

4

5

6

7

8

9

10

11

12

When analyzing a note in terms of whether it is a security for the purposes of the anti fraud

provisions of the Act, the Arizona Court of Appeals has adopted the "family resemblance" test,"'8l

which was used under federal securities law by the United States Supreme Court in Reves v. Ernst &

Young, 494 U.S. 56, l 10 S. ct. 945, 108 L.Ed.2d 47 (1990). The test begins with the presumption that

every note is a security.I682 This presumption can be rebutted if a review of four factors establishes a

"family resemblance" to a list of instruments that are not securities, or if those factors establish a new

category of instrument that should be added to the list.I683 This list of notes "that are not securities

includes the note delivered in consumer financing, the note secured by a mortgage on a home, the short-

term note secured by a lien on a small business or some of its assets, the note evidencing a 'character'

loan to a bank customer, short-term notes secured by an assignment of accounts receivable, or a note

which simply formalizes an open-account debt incurred in the ordinary course of business" as well as

"notes evidencing loans by commercial banks for current operations.""84 The four factors considered

13 are: 1) the motivations prompting a reasonable buyer and seller to enter the transaction; 2) the plan of

14 distribution of the instrument to determine if it is an instrument subject to common speculation or

15 investment; 3) the reasonable expectations of the investing public, and 4) whether some risk-reducing

16 factor, such as the existence of another regulatory scheme, would render application of the Securities

17 Act unnecessary.1685 We may also consider the notes in light of the economic realities of the

18 transaction. 1686

19 We first consider the Respondents' argument that the Servicing Agreements and Custodial

20 Agreements are specifically excluded from being securities because they are notes secured by a lien on

21 a business or its assets. As the Division points out, this example of a note which is not a security is

22 presented in Reves as being a short-term note, while MacCoIIum, which the Respondents cite, omits

23 the phrase "short-term."'687 However, we find nothing in the MacCoIIum decision that indicates the

24

25

26

27

28

1681MacCollum, 185 Ariz. at 187, 913 P.2d at 1105.
its: Reves, 494 U.S. at 65, 1 10 s. Ct. al 951.
1683 Id. Since both inquiries involve application of the same fourfactor test, they "essentially collapse into a single inquiry."
SEC. v. Wallenbrock, 313 F.3d 532, 537 (9th Cir. 2002).
1684Reves, 494 U.S. at 65, 1 10 S. ct. at 951 (citations omitted).
1685Reves, 494 U.S. at 66-67, I 10 s. Ct. at 951-952, MacCollum 185 Ariz. at 187-188, 913 P.2d at 1105-1 106.
lose Wallenbrock, 313 F.3d at 538.
1687 Reves, 494 U.S. at 65, 110 s. Ct. at 951, MacCollum 185 Ariz. at 187, 913 P.2d at 1105.
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1 Arizona Court of Appeals, in adopting the test in Reves, intended to modify the test. The Servicing

2 Agreements here were not "short-term" as they stated no set period of time, but rather they were

3 ongoing until the First Amendment ceased the payment of interest to the investors and began monthly

4 repayments of principal, implicitly imposing an end of the investment upon full return of the principal.

5 Accordingly, we find that the Servicing Agreements and Custodial Agreements do not meet one of the

6 specified types of notes excluded from being securities under Reves.

7 We next consider the four Reves factors to determine if the Servicing Agreements and Custodial

8 Agreements bear a family resemblance to the instruments that would not be considered securities.

9 Under the first factor, a note is more likely a security "[i]fthe seller's purpose is to raise money for the

10 general use of a business enterprise or to finance substantial investments and the buyer is interested

l l primarily in the profit the note is expected to generate."!'88 Conversely, a note is less likely to be a

12 security "[i]fthe note is exchanged to facilitate the purchase and Sade of a minor asset or consumer

13 good, to correct for the seller's cash-flow difficulties, or to advance some other commercial or consumer

14 purpose."I689

15 The Respondents argue that investments were not used for general business purposes but were

16 used to fund specific loans to truckers. However, the truck loans that were assigned to investors were

17 not directly purchased with investor funds, but came from Concordia's inventory of truck loans."9°

18 Investor funds were placed in Concordia's bank accounts where they were used to purchase more

19 Conditional Sales Contracts, make payments to investors, and pay for general business overhead

20 costs.169l The purchase of Conditional Sales Contracts was a source of funding for Concordia as the

21 truckers generally paid interest of 30% while Concordia paid investors 10 to 12%.1692 Concordia's use

22 of investor funds demonstrates that Concordia's purpose of selling the Servicing Agreements was to

23 raise money for Concordia's general use in its business enterprise. Meanwhile, purchasers of the

24 Servicing Agreements testified that they were motivated by the interest they expected to receive.'693

25

26

27

28

1688Reves, 494 U.S. at 66, I 10 s. Ct. at 951-952.
1689 Reves, 494 U.S. at 66, I 10 s. Ct. at 952.
1690 Exhs. S-I63 at 75, 80, S-l loh ("Concordia Finance buys Conditional Sales Contracts. These are then packaged and
sold to the investor under a Sales and Service Agreement").
1691 Tr. at 96, 98-100, 101-102, 158-159, Exh. S-l65 at 51-52, 71.
1692 Tr. at 583-585.
1693 Tr. at 214 (Luhr), 279 (LeMay), 453 (Hatch), 501-502 (Dennison), 710-71 I (Patricola), 948-949 (Hodel).
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i13

14

15

The first Reves factor weighs in favor of finding that the Servicing Agreements and Custodial

Agreements are securities.

The secondReves factor is the plan of distribution. Offers and sales to a broad segment of the

4 public will establish common trading in an instrument.!694 "If notes are sold to a wide range of

unsophisticated people, as opposed to a handful of institutional investors, the notes are more likely to

be securities."l695 However, the number of investors is not dispositive, but must be weighed against

7 the purchasers' need for the protection of the securities laws. 1696 The Respondents argue that they sold

about one investment per month to sophisticated investors with no resales to third parties. However,

the Respondents sold 132 investments to individual investors, as opposed to financial institutions, with

twenty of those sales to investors with addresses in one of ten other states.'°97 The Respondents argue

the sophistication of the investors, noting that many were business owners and had other types of

investments. Other purchasers included a retired deputy sheriff,!698 a retired respiratory therapist,16°9

a retired firefighter,l7°° and a retired vice president for mechanical sales.I701 We find that a large

number of investments were sold and, while some investors may have been sophisticated, others would

have benefitted from the protection of the securities laws. The second factor supports a finding that

17

l

16 Concordia's Servicing Agreements and Custodial Agreements are securities.

The third Reves factor requires us to consider the reasonable expectations of the investing

18 public. The fundamental essence of a security is its character as an investment.'7°2 When a note seller

19 calls the note an investment, it is generally reasonable for a prospective purchaser to take the offerer at

20
l

21
i

22

its word, but when note purchasers are expressly put on notice that a note is not an investment, Ir is

usually reasonable to conclude that the investing public would not expect the notes to be securities.!7°3

The Servicing Agreement and the Custodial Agreement both identify the party entering the agreement

23 l

24

25

26

27

l28

1694Reyes,494 U.S. at 68, l 10 s. Ct. al 953.
1695 us 5.E.c. v. Zada, 787 F.3d 375, 381 (6th Cir. 2015).
1696 McNabb v. SEC., 298 F.3d 1126, I 132 (9th Cir. 2002).
1697 Exhs. ALJ~I, ALJ-2 at Stipulation No. 2.
1698 Tr. at 201 (Lehr)
1699 Tr. at 265 (LeMay).
1100 Tr. at 444 (Hatch).
1701 Tr. at 496, 525 (Dennison).
1702Reves,494 U.S. at 68, l 10 s. Ct. at 953.
1703Sloiber v. S.E.C., 161 F.3d 745, 751 (D.C. Cir. I998).
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i

1 with Concordia as the "Investor."l7°" As noted by the Division, the Respondents distributed a brochure

2 that called the Concordia agreements an "investment opportunity" and, through the use of graphs,

3 touted their guaranteed returns that can double principal in six years as opposed to the unknown

4 fluctuations of the Dow Jones Industrial Average over that same time.'7°5 Mr. Fosseen, who had been

5 a commercial banker for almost thirty years, testified that he considered the money he put into

6 Concordia to have been an investment, not a loan.!706 We find that the third factor supports a finding

7 that Concordia's Servicing Agreements and Custodial Agreements are securities.

8 The fourth factor requires us to look at risk-reducing factors that would diminish the need for

9 protection under the Act, such as the presence of other regulatory schemes, collateral or insurance.'7°7

10 "[T]he existence of collateral is significant as a risk-reducing factor."l7°** The evidence of record

l l reveals that the investors had no protection from insurance or an alternative regulatory scheme. The

12 Respondents argue that the investors were protected by collateral in the title liens on the big rig trucks.

13 The Respondents further argue that the value of this collateral was even greater because Concordia

14 would replace nonperforming Conditional Sales Contracts. However, as the Division notes, the title

15 liens were never in the names of the investors. Once Mr. Wanzek sent the titles back to Concordia in

16 November 2010, without written permission from the investors, any collateral the investors had was

17 gone.l7°9 This result demonstrates the economic reality of the purported collateral, which did nothing

18 to protect the purchasers. We find that the fourth factor supports a finding that Concordia's Servicing

19 Agreements and Custodial Agreements are securities.

20 Under Arizona law, if Concordia's Servicing Agreements and Custodial Agreements are

21 considered notes, then they are presumed to be securities. Having considered the family resemblances

22 test under Reves, we conclude that Concordia's Servicing Agreements and Custodial Agreements do

23 not resemble instruments on the Reves list, and the evidence does not establish that they should be a

24 category added to that list. Accordingly, we find that if Concordia's Servicing Agreements and

25

26

27

28

1704See, Ag., Exhs. S-l2a, s-12b.
1705 Exhs. S-l je, s-13f, S-l lOe, S-189.
1706 Tr. at 1958, 1988.
1707Resolution Trust Corp. v. Stone, 998 F.2d 1534, 1539 (loth Cir. 1993).
nos Bass v. Jan fey Montgomery Scott, Inc.,210 F.3d 577, 585 (6th Cir. 2000).
'""1w.atl697.
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I
l

1 Custodial Agreements are considered notes, rather than investment contracts, they are still securities

2 subject to the antifraud provisions of the Act.

3 4. Exemptions to Registration Requirements

4 The Respondents argue three bases for finding an exemption to the registration requirements.

5 Under A.R.S. § 44-2033, the burden of proof to establish an exemption from registration is borne by

6 the party raising the defense. As noted by the Division, the Arizona Supreme Court has stated that

7 "[b]ecause of the vital public policy underlying the registration requirement, there must be strict

8 compliance with all the requirements of the exemption statute."!7I0

9 a) Chattel Paper Exemption

10 The Respondents argue that the truck loan contracts are exempt from securities' registration

l l requirements pursuant to the chattel paper exemption, which provides that the Act's registration

12 statutes, A.R.S. §§44-1841 and 44-1842, do not apply to "[n]otes or bonds secured by a mortgage or

13 deed of trust on real estate or chattels, or a contract or agreement for the sale of real estate or chattels,

14 if the entire mortgage, contract or agreement together with all notes or bonds secured thereby is sold

15 or offered for sale as a unit, except for real property investment contracts."'7' I

16 The Respondents note that the chattel paper exemption has no federal counterpart but is unique

17 to Arizona's securities laws.!7I2 The Respondents cite the Arizona Count of Appeals inJames F Blute,

18 11L MD., P.C., Prof! Sharing Plan v. Terrazas, which found a  UCC security interest to be the

19 equivalent of a chattel mortgage under A.R.S. §44-1843(A)(l0). The Respondents argue that the title

20 liens on the trucks here are equivalent to the UCC security interest in Blute. The Respondents further

21 argue that the "sold or offered for sale as a unit" part of the exemption is satisfied as each truck loan

22 contract applied to a specific truck loan with a fully secured title lien.

23 In its Reply Brief; the Division argues that the Servicing Agreements don't contain the words

24 "note," "chatte l," "secured," "mortgage," or "deed of t rust," but rather use the term "Investor"

25 throughout. The Division contends that there were no specific truck loans applying to the Servicing

26 Agreements, as the section that was supposed to list the assigned truck loans, "Exhibit A," was blank

27

28

1710Statev. Baumann,125 Ariz. 404, 411,610 P.2d 38, 45 (I 980).
ml A.R.S. §44l843(A)(l0).
1712James F Blute, Ill MD., P.C., Profit Sharing Plan v. Terrazas,166 Ariz. I I I, I 12, 800 P.2d 977, 978 (App. 1990).
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l on all of the Servicing Agreements.l7l3 The Division applies some of its previously mentioned

2 arguments to the chattel paper exemption. The Division argues that the Servicing Agreements were

3 not always fully secured as Concordia sometimes did not have assignable truck loans to cover an

4 investor's entire investment.l7I4 The Division distinguishes Blute, where the note purchaser received

5 a security interest in inventory, as opposed to this case where the vehicle titles were never actually in

6 the investors' names. Lastly, the Division argues that the Servicing Agreements were not "sold or

7 offered for sale as a unit" with the underlying truck loans not being assigned until after an investor had

8 already purchased the Servicing Agreement.!7!5

9 We assume, arguendo, that the truck liens qualify as a chattel mortgage under A.R.S. § 44-

10 1843(l0). However, as noted by the Division, specific truck loans were not included with the Servicing

l l Agreement and the Custodial Agreement. Rather, Concordia later assigned truck loans to the

12 investment from Concordia's inventory. Therefore, "the entire mortgage, contract or agreement

13 together with all notes or bonds secured thereby" was not sold as a unit to investors, as A.R.S. § 44-

14 I843(l0) requires. Furthermore, the evidence also established that there were sometimes "shortfalls"

15 when Concordia did not have sufficient assignable truck loans to cover an investor's entire investment.

16 Since investments were not always fully secured by the truck loans and specific truck loans were not

17 sold as a unit with the Servicing Agreements and Custodial Agreements, we find that the chattel paper

18 securities exemption under A.R.S. §44-1843(l0) is inapplicable here.

19 b) SEC Regulation D and A.A.C. R14-4-126

20 i) Argument

21 The Respondents argue that the truck loan contracts are exempt under the "safe harbor"

22 provided by SEC's Regulation Dine and Arizona's parallel rule, A.A.C. R14-4-126. Specifically, the

23 Respondents assert the applicability of the exemptions found in Regulation D, Rule 505 and Rule

24 506(b) and the corresponding Arizona rules. Under Rules 505 and 506(b), and their parallel Arizona

25 rules, there can be no more than 35 purchasers of the security for the exemptions to apply.17I 7

26

27

28

ms See e.g.,Exh. S-l2a.
1114 Exh. s-163 at 75.
1715ld.

me 17 C.F.R. §230.500 et seq.
171717 C.F.R. 230.505(b)(2)(ii), 230.506(b)(2Xi); A.A.C. R14-4-l26(E)(2)(c), A.A.C. Rl4-4-l26(F)(2)(a).
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i

l

2

Accredited investors are excluded from the limit of 35 purchasers.!718 Under Arizona law, an

accredited investor includes:

.3

4

l
.

5

6

Any natural person whose individual net worth, or joint net worth with

that person's spouse, at the time of that person's purchase exceeds

$1 ,000,000,"l9 and

Any natural person who had an individual income in excess of $200,000

7

8

9

10

l l

12 i
i

13

14

15

16

I17

18

19

20

2 1

22

23

in each of the two most recent years or joint income with that person's

spouse in excess of $300,000 in each of those years and has a reasonable

expectation of reaching the same income level in the current year. 1720

These Arizona definitions of accredited investor were the same as those under Regulation D until it

was amended, effective February 27, 2012, to exclude the value of a person's primary residence from

his or her net worth.!72I As none of the alleged sales in this case occurred after 2008, the amendment

to the federal definition does not apply here.

The Respondents note that Regulation D, Rule 505, and its Arizona counterpart, provide an

exemption for sales in an annual amount of up to $5 million.lm The Respondents contend that

Concordia never sold more than $5 million in truck loan contracts in any year. The Respondents also

argue that since the hearing testimony revealed "a substantial majority" of the Concordia investors

were accredited investors, "it is more likely than not that no more than 35 non-accredited investors

purchased the truck loan contracts."!723

The Respondents further contend that Regulation D, Rule 506(b), and its Arizona counterpart,

grant an exemption for the Concordia Servicing Agreements and Custodial Agreements. Rule 506(b),

and its Arizona counterpart, impose no dollar limit on the offer, but the non-accredited investors must

be sophisticated: "Each purchaser who is not an accredited investor either alone or with his purchaser
l

24

l25

26 l

27

28

ms 17 C.F.R. §230.50I(eXl)(iv), A.A.C. Rl4~4-I26(B)(5Xa)(iv).
m9 A.A.C. R144~l26(B)(l )(e).
1120 A.A.C. R14-4-l26(B)(lXt).
1721See Net Worth Standard for Accredited Investors, 76 Fed. Reg. 8 I 793-02 (Dec. 29, 201 l).
1722 17 C.F.R. §230.505(bX2)(i); A.A.C. R14-4-l26(E)(2)(b). We note that following amendments to Rule 504, Rule 505
was repealed, effective May 22, 2017. See Exemptions To Facilitate Intrastate and Regional Securities Offerings, 81 Fed.
Reg. 83494-01, 83515 (Nov. 21, 2016).
1/23 ER Respondents Br. at 45.

i
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l

2

3

4

5

6

7

8

9

10

l l

12

13

14

representative(s) has such knowledge and experience in financial and business matters that he is

capable of evaluating the merits and risks of the prospective investment, or the issuer reasonably

believes immediately prior to making any sale that such purchaser comes within this description."!724

The Respondents contend that each of the non-accredited investors met the standard of sophistication.

The Respondents contend that while a Form D was not filed, such a filing is not required to

claim an exemption: "[T]he S.E.C. has explicitly stated that filing a Form D is not a condition to

obtaining an exemption under Rules 504-506."l725 The Respondents argue that the Commission

"should follow the SEC's lead here,"!726 but, regardless, state registration requirements are preempted

for Federal covered securities.l727 The Respondents note that a covered security includes any security

released under the private offering exemption, which includes Rule 506 of Regulation D.1728

The Division contends that the Respondents failed to prove exemption from registration

requirements under Regulation D, Rules 505 and 506, and A.A.C. R14-4-126 because they have failed

to prove several elements of the exemptions.

The Division contends that the Respondents failed to prove Concordia's securities were sold

15 without general solicitation or advertising, a requirement under Rule 505, Rule 506, and A.A.C. R14-

16 4-126.1729 The Division quotes a securities law hornbook for the proposition that "[o]ne of the

17 benchmarks of a general solicitation is contacting potential investors with no previous relationship to

18 the issuer or persons promoting the offering."l730 The Division further notes that general solicitations

19 include advertisements and other generally directed offers to sell, as well as "contacting a wide variety

21

22

23

20 of potential purchasers without regard to their wealth or investment sophistication."'73 I

The Division contends that the Respondents used general solicitation and general advertising

to offer and sell Concordia's investments. The Division notes that Concordia's "Investing In

Transportation" brochure advertised that Concordia "Has Contracts Available for Purchase Now,"

24

25

26

27

28

1724 17 C.F.R. §230.506(b)(2)(ii); A.A.C. R144-l26(F)(2)(b).
1725Hamby v. Clearwater Consulting Concepts, LLLP, 428 F. Supp. 2d 915, 920 (E.D. Ark. 2006). See also Regulation D ,
Accredited Investor and Filing Requirements, 54 Fed. Reg. l 1369-01 (Mar. 20, I989).
inc ER Respondents Br. at 46.
1727 15 U.S.C. §77r(aXl).
1728 15 U.S.C. § 77r(bX4)(F).
1729 17 C.F.R. §230.502(c), A.A.C. R14-4-l26(C)(3).
m0 Thomas Lee Hazen, I The Law of Securities Regulation §4:77 (May 2017 Update).
ml Division Reply Br. at 29, citing Hazen, l The Law of Securities Regulation §4:77.
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Michael Bersch, CPA, is a club member and also on the board of

l without stating any restrictions upon the eligibility of investors from the general public, thereby making

2 the brochure a general solicitation.I732

3 The Division quotes an advertising flyer, titled "Fixed Base Income at 12% - Guaranteed!":

4

5 Concordia Finance. He saw the "FELLOW CLUB MEMBERS: SHOW

6 US WHAT YOU'VE GOT!" request in our newsletter and contacted

7 Stephen Seal. As a result, Concordia Finance was an exhibitor at the

8 December meeting in Palm Springs and many of our oxford club

9 members expressed interest and wanted to know more about this

10 opportunity. 1733

l l The Division notes that the flyer continued by stating that "Concordia invites interested investors to

12 contact them for more information ... Investor relations is handled by the office in Lake Havasu City,

13 Arizona. You may wish to contact either Michael Bersch, CPA or David Wanzek, CPA ... n1734

14 Another flyer stated that "Concordia Finance invites interested investors to contact them for more

15 information."l735

16 The Division argues that the record contains no evidence to show that these advertising

17 materials were intended to, or did, reach only potential investors having a pre-existing relationship with

18 the Respondents. The Division notes that Mr. Wanzek testified that some people contacted him and

19 invested without having had a prior relationship with him.l736 The Division also notes that Concordia

20 did not supervise the marketing of its investments by Mr. Bersch, Mr. Wanzek, and ER Financial, and

21 that Chris Crowder had no interest in knowing what they told investors."37 Further, the Division

22 contends that Concordia did not use questionnaires to determine if an investor was an accredited

23 investor,'738 and Concordia did nothing to determine whether investors had the financial wherewithal

24

25

26

27

28

1732 Exhs. S~l je, S-l3£ S-I l0e, S-189.
1733 Exh. S-l loh at ACCOl 1754.
1734 Id. at ACCOl 1755.
1735 Exh. s-1 log.
1736 Tr. at 1602.
1737 Tr. at 93-94, 129-130.
1738 Tr. at 97.

77088DECISIONno .209



DOCKET no. S-20906A-l4-0063

l to invest.!739 The Division concludes that the Respondents engaged in general advertising and

2 solicitation.

3 The Division contends that the Respondents failed to prove that Concordia took the necessary

4 steps to prevent resale of the securities, a requirement under Rule 505, Rule 506, and A.A.C. R14-4-

5 126.1740 The Division notes that federal and Arizona law provide three non-exclusive ways for an

6 issuer to demonstrate reasonable care to assure purchasers of securities are not underwriters: 1)

7 reasonable inquiry as to whether purchasers are buying the securities for themselves or others, 2)

8 written disclosure to investors that the securities have not been registered and they cannot be resold

9 unless registered or exempt, and 3) placing a legend on the securities that states they have not been

10 registered and refers to the restrictions on transferability and sale.l74l The Division argues that there is

l l no evidence that Concordia undertook any of these or similar steps to limit resale, but rather, the

12 Servicing Agreements contain a section discussing the resale of securities.l742

13 The Division contends that the Respondents failed to prove that Concordia made requisite

14 financial disclosures to non-accredited investors prior to the sale of its securities, a requirement under

15 Rule 505, Rule 506, and A.A.C. R14-4-l26.I743 The Division contends that Concordia's sales

16 constitute an integrated offering over $7.5 million, which means Concordia was required to provide all

17 non-accredited investors with a balance sheet and a profit and loss statement, both certified by an

18 independent public or certified accountant.!744 The Division argues that there is no evidence that all,

19 or any, of Concordia's non-accredited investors received such documents.

20 The Division contends that the Respondents failed to prove that Concordia investors were all

21 accredited investors or sufficiently sophisticated as required under Rule 506 and the corresponding

22 provision of A.A.C. R14-4-l26.l745 The Division argues that Concordia did not receive questionnaires

23 or other materials regarding investors' qualifications and there is no evidence that Concordia did

24

25

26

2 7

28

1739 Tr. at 96-97.
1740 17 C.F.R. §230.502(d), A.A.C. R14-4-l26(C)(4).
1741ld.

1742See,e.g., Exh. S-l2a at Section 7.
1743 17 c.F.R. §230.502(b)(2)(ixB), A.A.c. R14-4-126(c)(2)(b).
1744 17 C.F.R. § 230.502(b)(2)(iXBX3), A.A.c . RI4-4-l26(C)(2)(bXiv) (A.A.c. Rl4-4-l26(C)(2)(b)(i)(2)(c) prior to
September 28, 1999). See 15 U.S.C. §77aa(25), (26).
1745 17 c.F.R. §230.502(b)(2Xii), A.A.c. R14-4-126(Fx2)(b).
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l
2

3

l4

i
l

6

7
l

8
l

9

10

l l i
l

12

13

14

115

16

1 anything to determine investors' sophistication.1746 Therefore, the Division concludes that Concordia

could not have reasonably believed that all of its non-accredited investors were sophisticated. The

Division further argues that the Respondents do not even know who all of the non-accredited investors

are, essentially conceded in the ER Respondents' brief, and they cannot prove the identity and

5 sophistication of each non-accredited investor.

The Division further contends that among the non-accredited investors identified by the

Respondents, not all of them were sufficiently sophisticated to be capable of evaluating the merits and

risks of the Concordia investment. The Division contends that while Mr. Ho ffort had some business

knowledge and experience, he believed Concordia would repay his investment at any time he requested,

even though Concordia was under no such obligation.!7"7 The Division contends Mr. Luhr also lacked

the requisite level of sophistication: Mr. Luhr had no experience with a business like Concordia,1748

Mr. Luhr had little success in his prior investing experience and invested in Concordia because he

trusted Mr. Bersch,l749 Mr. Luhr mistakenly believed that Concordia was a low-risk investment even

though it offered a 10% interest rate and he generally understood higher interest rates indicate higher

risks,1750 and Mr. Luhr mistakenly believed his Concordia investment was "very liquid" and he could

get his principle back at any time.'75 l
l

l

17 ii) Analvsis and Conclusion

18 Federal Regulation D, and the corresponding Arizona provisions, provide a safe harbor

19 exemption from registration requirements for limited offerings. An exemption under Regulation D,

20
l

21 \

1

22

Rule 505 or Rule 506, and the corresponding Arizona rules, is conditioned upon the satisfaction of

general conditions regarding integration of sales, information requirements, limitations on the manner

of offering, and limitations on resale. 1752 Rule 506, and its Arizona counterpart, further impose a limit

of thirty-five purchasers who are not accredited investors, or reasonably believed by the issuer to be
l

23

24
l

25

26

27

28

1746 Tr. at 97.
1747 Tr. at 2091-2092, Exh. S-l 52a.

1748 Tr. at 212.
1749 ld.

1750 Tr. at 208-209, 236.

1131 Tr. at 205.
1732 17 C.F.R. 230.502,  230.505(b)( l) ,  230.506(bXl) ,  A.A.C.  R14-4- l26(C) .

I
l
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2

l3

4

5
l

6

\7

8

9

10
1l l

12

l13

14

15
l

16

l accredited investors.!753

The Division contends that several of the exemption requirements have not been established by

the Respondents. Specifically, the Division contends that the Respondents did not satisfy: prohibitions

against general solicitation and advertising, limitations on resale, information requirements, and

investor sophistication requirements.

The Respondents used written promotional materials that encouraged interested investors to

contact them regarding the Concordia investment.'754 Mr. Wanzek kept Concordia handouts in his

office to give to persons who asked about Concordia.l755 Mr. Wanzek was contacted by purchasers to

invest who had no prior relationship with him, but they had heard about the investment from friends or

family.1756 An offering "tends to become public when the promoters begin to bring in a diverse group

of uninformed friends, neighbors and associates."'757 The Respondents have not established that they

met the requirements of Regulation D, Rule 505 and Rule 506, and their Arizona counterparts, as to

the prohibition on general advertising and general solicitation.

The Division further argues that the Respondents did not take the necessary steps to prevent

resale of the Concordia securities. The record does not reflect that the Respondents exercised any of

the codified examples of reasonable care, or that they engaged in another action to meet this

17 requirement. On the contrary, Section 7 of the Servicing Agreements limits an investor's resale only

18 by requiring that the investor give Concordia ninety days to exercise a first refusal right to purchase

19 the assigned truck loans, at 95% of the existing principal balance, before the investor can sell to a
l

20
l

21

22

prospective purchaser.1758 The Respondents have not established that they met the requirements of

Regulation D, Rule 505 and Rule 506, and their Arizona counterparts, as to the limitations on resale.

The Division contends that the Respondents' sale of Concordia Servicing Agreements and

I

23 Custodial Agreements constitute an integrated offering over $7,500,000, and that the Respondents did

24 not meet the financial statement disclosure information requirement. Under the doctrine of integration,

25

26

27
l

28

1753 17 c.F.R. §§230.501(¢)(1Xiv), 230.506(b)(2)(1), A.A.c. R144126(B)(s)(a)(1v), A.A.c. Rl4-4-l26 <F)<2)<a>.
1754 Tr. at 209, 946-947, 17271728, EXhS. S-I je, s-13£ S-I lOe, s-1 loh, S-I 89.
1755Tr. at 1727-1728, Exh. S-l lOe.
1756 Tr. at 1602.
1757 Non-Public Offering Exemption, 27 Fed. Reg. l 1316 (Nov. 16, l962).
1758See,e.g., Exh. S-12a at Section 7.
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I
I

1

I

l certain seemingly separate transactions are treated as one to determine whether those transactions are

2 covered by an exemption from registration requirements.'759 The doctrine of integration prevents

3 issuers of securities from avoiding registration requirements by breaking offerings into small pieces. V760

4 Five factors are considered in determining whether offers and sales should be integrated for exemption

5 purposes: 1) whether the sales are part of a single plan of financing; 2) whether the sales involve

6 issuance of the same class of securities, 3) whether the sales have been made at or about the same time,

7 4) whether the same type of consideration is being received; and 5) whether the sales are made for the

8 same general purpose.l76! The first factor favors integration because all of the Servicing Agreements

9 and Custodial Agreements were sold under a single plan of financing Concordia's business enterprise.

10 The Servicing Agreements and Custodial Agreements purchased by investors were all substantially

l l identical, with a minor variation of either 10% or 12% interest payments, and, therefore, the second

12 factor favors integration. As the alleged sales occurred over a period greater than ten years, the third

13 factor weighs against integration. The same consideration was received for all of the investments, cash,

14 generally in the form of a check payable to Concordia, and, therefore, the fourth factor favors

15 integration.l762 Lastly, the sales were made for the same general purpose, namely for Concordia to

16 purchase additional truck loans and pay for overhead of running its business.!763 In weighing the five

17 factors, we find integration is appropriate.

18 The integrated offering includes investments totaling over $26.6M, therefore Concordia needed

19 to provide all non-accredited investors with the financial statement information required for offerings

20 greater than $7.5M, including an audited balance sheet and profit and loss statement, prior to 8a16.1764

21 The record includes audited financial statements for Concordia spanning several years.!765 However,

22 the record contains no information as to whether any of these documents were ever provided to

23 Concordia's non-accredited investors. Accordingly, the Respondents failed to establish that they met

24 the requirements of Regulation D, Rule 505 and Rule 506, and their Arizona counterparts, as to

25

2 6

27

28

1739S.§.C. v. Cavanagh, 445 F.3d 105, I 12 (2d Cir. 2006).
1760Donohoe v. Consol. Operating & Prod Corp., 982 F.2d I 130, I 140 (7th Cir. l992).
1761 17 C.F.R. §230.502(a), A.A.C. R14-4-l26(C)(lXc).
1761 Tr. at 96.
1763 Tr. at 158-159, Exh. S-l65 at 71.
1764 17 C.F.R. §230.502(b)(l), (b)<2)(ixB)(3), 15 U.S.C. §77aa(25), (26), A.A.C. RI4-4-l 26(C)(2Xa), (C)(2)(b)(iv).
1763 Exp. ER-2.
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l information requirements.

2 Lastly, the Division argues that the Respondents did not prove that each Concordia investor

3 was either an accredited investor or a sufficiently sophisticated investor. Rule 506 of Regulation D,

4 and its Arizona counterpart, require that "[e]ach purchaser who is not an accredited investor either

5 alone or with his purchaser representative(s) has such knowledge and experience in financial and

6 business matters that he is capable of evaluating the merits and risks of the prospective investment, or

7 the issuer reasonably believes immediately prior to making any sale that such purchaser comes within

8 this description."'766 In order to come within the safe harbor of Rule 506, and its Arizona counterpart,

9 the Respondents must present evidence of their reasonable belief as to the nature of each purchaser.I767

10 The Respondents contend that of the eighteen investors who testified at the hearing, eleven

l l were accredited investors and the other seven were sophisticated.l7'8 Assuming arguendo that these

12 eighteen investors were either accredited investors or sophisticated investors, the Division has alleged

13 a total of 132 investment contracts having been sold by the Respondents, including dozens of investors

14 in addition to the eighteen who testif ied. The record contains no information to determine whether

15 these investors were accredited investors or sophisticated investors. Nor does the record demonstrate

16 that the Respondents took any steps to determine an investor's qualifications so as to give the

17 Respondents a reasonable belief as to the nature of the purchasers. Therefore, the Respondents have

18 failed to establish they met the requisite condition of purchaser sophistication required by Rule 506

19 and its Arizona counterpart.

20 c) Private Offering Exemption

21 The Respondents contend that Regulation D, like its Arizona counterpart, is a "safe harbor" that

22 is narrower than the statutory exemption from which it is derived. The Respondents argue that Rule

23 506 arises from the exemption of Section 4(a)(2) of the Securities Act of 1933, 15 U.S.C. §77d(a)(2),

24 that applies to "transactions by an issuer not involving any public offering."'769

25 The Respondents cite SEC. v. Ralston Purina Co. in arguing that an offering is not "public"

26

27

28

1766 17 c.F.R. § 230.506(b)(2xii). See alsoA.A.c. R14-4-126(F)(2)(b).
1767Mark v. FSC Sec. Corp., 870 F.2d 331, 335 (6th Cir. 1989).
1768 ER Respondents Br. at 45, 47-49.
1769 The Arizona counterpart is A.R.S. §44-1844(A)(l).
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l

7

8
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9

10

based on the number of persons involved, rather an offering will be private if it is made "to those who

are shown to be able to fend for themselves."!"0 The Respondents note that the Arizona Court of

Appeals has applied Ralston Purina to the Act.1771 "[A] limited distribution to highly sophisticated

investors, rather than a general distribution to the public, is not a public offering."'772

The Respondents contend that this case involved a limited distribution. The Respondents argue

that the truck loan contracts were sold to a limited number of individuals, averaging about one per

month, during limited periods of time.'773

Regarding the sophistication of the offerees, the Respondents contend that "[t]he testifying

witnesses were mostly accredited investors, and many were successful business people or experienced

investors."!774 The Respondents note that the truck loan contracts were secured by the title liens on the

l l

l

14

big rig trucks, which provided additional protection. The Respondents conclude that the truck loan

12 contracts were secured contracts offered in small numbers to sophisticated individuals and, therefore,

13 they are part of a private offering.

The Division contends that there is no Arizona authority interpreting the Arizona Non-Public

15 Offering provision, A.R.S. §44-1844(A)(l), but we may take guidance from federal authority as it is

16 identical to Section 4(a)(2) of the Securities Act of 1933, codified at 15 U.S.C. § 77d(a)(2).1775 The

17 Division contends that the federal Non-Public Offering provision exempts only those offerings where

18 the offerees do not need the protections of a securities registration statute, such as the executive officers

19 of the issuer. "A court may only conclude that the investors do not need the protection of the [Securities

20 Act of 1933] if all the offerees have relationships with the issuer affording them access to or disclosure

21 of the sort of information about the issuer that registration reveals"'776 The Division notes that the test

22 for the federal Non-Public Offering exemption focuses upon: l) the number of offerees, 2) the

23 sophistication of the offerees, 3) the size and manner of the offering, and 4) the relationship of the

24

25

26

27

28

1770 s.E.c. v. Ralston Purina Co.,346 u.s. I 19, 125, 73 s. Cr. 981, 984, 97 L. Ed. 1494 (1953).
1771Butler v. Am. Asphalt & Contracting Co.,25 Ariz. App. 26, 29, 540 P.2d 757, 760 (I 975).
1772S.E.C. v. Platforms Wireless lnf'l Corp., 6] 7 F.3d 1072, 1090-91 (9th Cir. 2010).
1773Amended Notice at1183, 86, 88, Tr. at 176-178, 1630-1631.
1774 ER Respondents Br. at 47.
1775 Division Reply Br. at 36, citing Laws 1996, Ch. 197, § 1 I(C) (Legislature intends that court interpretations of
substantially similar federal securities provisions be used as interpretive guide for the Act).
1776SEC. v. Murphy, 626 F.2d 633, 647 (9th Cir. 1980).
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14

15

16

17

18

19
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1 offerees to the issuer. 1777

However, the Division argues that these factors need not be considered here. "The party

claiming the exemption must show that it is met not only with respect to each purchaser, but also with

respect to each offeree."!778 The Division notes that this proof "must be explicit, exact, and not built

on conclusory statements."l779 The Division argues that the record does not establish the number,

identity or the sophistication of all Concordia's offerees and, therefore, the Respondents have failed to

prove that the Non-Public Offering exemption applies.

In considering the applicability of the exemption in Regulation D, Rule 506, and its Arizona

counterpart, supra, we found that the Respondents failed to establish the sophistication level for all of

the purchasers of the Concordia investment. Further, the Respondents failed to set forth evidence of

the total number of offerees, let alone the identity of these offerees. The Respondents have not

presented adequate evidence to allow a determination of the offerees' level of sophistication or their

relationship to the Respondents. As such, the Respondents have failed to meet their burden of proof to

establish applicability of the Non-Public Offering exemption.

C. Within or From Arizona

The Division contends that the Respondents offered or sold securities "within or from this

state," an element of violations of A.R.S. §§ 44-1841, 44-1842, and 44-l99l(A). The Division

contends that the phrase "from this state" includes transactions which do not occur entirely inside

Arizona, and it was designed to protect against a base of operations being established in Arizona for

the offer and sale of securities to persons outside of the state.l78°

1
l

21 The Division contends that Concordia admitted in its Answer that it sold promissory notes to

22 Arizona residents in a least five transactions'78' and that Concordia sold two more promissory notes to

an Arizona investor on March 7, 2001 , and May 7, 2005."8223

24

25

2 6

27

28

1777 Id. at 644-645
1778 ld. at 645.
1779 Johnston v. Bumba, 764 F. Supp. 1263, 1273 (N.D. Ill. l99l) (internal quotation omitted).
1780Chrysler Capital Corp. v. Century Power Corp., 800 F. Supp. 1189, 1191 (S.D.N.Y. I 992) (interpreting the Arizona
Securities Act).
1781 Amended Notice at 1] 12, Concordia's Amended Answer at 11 l2; Exhs. S-87e [Santy Note for $100,000 dated
9/ I6/2002], S-35e [Edmonds Note for $42,000 dated 2/28/2007], S-35f [Edmonds Note for $208,000 dated l/I0/2007], S-
l03a [Guest Note dated I 1/6/2006 for $225,000], S-l05a [Kollars Note dated l 1/6/2006 for $53,l09].
nsz Exhs. Sl I 5a, S-I l 5b, S-I l 5e [Ferris-Spence Note dated 3/7/2001] and S-I l 5f [Ferris-Spence Note dated 5/7/2005].
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The Division further alleges sales of a total of 132 investment contracts, each including a

Servicing Agreement and a Custodial Agreement, and all of which had ER Financial designated as the

Custodian. The Division contends that ER Financial's role as Custodian meant all 132 investment

contracts, including those sold to non-Arizona residents, were sold "within or from" Arizona because:

ER Financial was an Arizona limited liability company with its principal place of business in Lake

Havasu City, Arizona,'783 the members ofER Financial, Mr. Bersch and Mr. Wanzek, lived and worked

as accountants in Lake Havasu City, Arizona,'784 and before organizing ER Financial as a limited

liability company, Mr. Bersch and Mr. Wanzek did business as "ER Financial and Advisory

S€I'ViC€."I 785

10

l

l

The Respondents, in their closing briefs, have not contested the Division's assertion that the

l l transactions at issue occurred "within or from" Arizona.

12 As noted by the Division, the record establishes that the Concordia promissory notes were sold

13 to Arizona investors and, therefore, occurred within or from this state. The evidence established that

14 the investment contracts sold by ER Financial were sales that occurred within or from Arizona as Mr

15 Bersch, Mr. Wanzek, and ER Financial conducted their business in Arizona. The Division has

16 established that the securities at issue were sold "within or from this state," as required to find a

18

l
19

20
l

2 1

22

17 violation under A.R.S. §§ 44-1841, 44-1842, and 44-l99l(A).

D. Registration Violations

Under A.R.S. § 44-1841, it is unlawful to sell or offer for sale within or from Arizona any

securities unless those securities have been registered or are exempt from registration. Concordia's

securities have not been registered by the Commission. 1786 Under A.R.S. §44-1842, it is unlawful for

any dealer or salesman to sell or offer to sell any securities within or from Arizona unless the dealer or

i

l
l

23 salesman is registered. The Respondents were not registered with the Commission as securities dealers

24 or salesmen.1787 The record does not establish the resence of an exem sons to the re castrationp y p g

25 requirements.

26
l

27

28

1783 Tr. at 1215-1216, Exh. S-l66.
1784 Amended Notice at11113 and 4, ER Respondents' Motion and Amended Answer at11113 and 4.
1783 Tr. at 1216, 1909-1910, Exhs. S-24b, S-4Ib, S-l l9b, Sl23b, S-l37b.
was Exhs. S-la-b.
1787 Exdls. S-la-e.1
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The Division contends that Concordia and ER Financial both violated A.R.S. §44-1841 with

respect to the 132 investment contracts at issue. The Division further asserts that Concordia also

violated A.R.S. §44- 1841 with respect to the seven promissory notes it sold to Arizona investors. The

Division argues that an action brought under A.R.S. § 44-2032, such as this matter, "may be brought

against any person, including any dealer, salesman or agent, who made, participated in or induced the

Mawful sale or purchase, and such persons shall be jointly and severally liable to the person who is

7 entitled to maintain such action."'788 Therefore, the Division contends that Mr. Bersch is jointly and

severally liable with ER Financial for the sixty-three violations of A.R.S. § 44-1841 that he made,8

9

12

participated in, or induced by signing the Custodial Agreements. The Division contends that Mr.

10 Wanzek is jointly and severally liable with ER Financial for the fifty-three violations of A.R.S. §44-

l l 1841 that he made, participated in, or induced by signing the Custodial Agreements.

The Division further contends that Concordia violated A.R.S. §44-1842 by acting as a dealer

13 in selling securities to investors in Arizona and other jurisdictions through Mr. Bersch, Mr. Wanzek,

14 and ER Financial. 1789 The Division contends that Concordia authorized Mr. Bersch, Mr. Wanzek, and

15

16

17

ER Financial to sell Concordia's investment contracts, as evidenced by the $565,485 in commissions

Concordia paid to ER Financial between 2004 and 2008,1790 and the Custodial Agreements signed by

Mr. Bersch and Mr. Wanzek on behalf of ER Financia1.'79' The Division notes that since the

18 Respondents have never been registered as securities dealers or salesmen, they each violated A.R.S. §

19 44-1842 by their respective sales. The Division alleges 139 violations for Concordia (132 investment

20
1
l

21

contracts and 7 promissory notes) and 132 violations for ER Financial. The Division further alleges

that Mr. Bersch and Mr. Wanzek, pursuant to A.R.S. §44-2003(A), are jointly and severally liable with

22

23 1788 A.R.S. §44-2003(A).
1789 A.R.S. §44-1801 provides, in pertinent part:
10. "Dealer":24

* **

25

26

27

28

(b) Means an issuer, other than an investment company, who, directly or through an officer, director, employee or agent
who is not registered as a dealer under this chapter, engages in selling securities issued by such issuer.
(This subsection was renumbered from A.R.S. §44-l80l(9), effective August 3, 2018. 2018 Ariz. Sess. Laws Ch. 207).
1790 Exll. S-169.
1791 A.R.S. §44-1801 provides, in pertinent part:
23. "Salesman" means an individual, other than a dealer, employed, appointed or authorized by a dealer to sell securities in
this state.
(This subsection was renumbered from A.R.S. §44-l80l(22), effective August 3, 20]8. 2018 Ariz. Sess. Laws Ch. 207).
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l l

12

1 E.R. Financial for the violations they made, participated in or induced as evidenced by their signature

on 63 and 53 Custodial Agreements, respectively.

Concordia asserts that numerous securities professionals approved the Concordia investments,

4 including: Ken Crowder's attorney who spoke with Mr. Bersch and Mr. Wanzek, Sunset Financial, a

licensed broker/dealer and a subsidiary of Kansas City Life; Chino Commercial Bank, whose founder

and current president is a member of the Federal Reserve Bank of San Francisco, and Concordia's

7 licensed auditors who listed the Servicing Agreements as secured debts or pledged contracts.'792

We infer two basic arguments from Concordia's assertions: 1) that Concordia relied on the

opinion of securities professionals in believing that it did not need to comply with registration

requirements under the Act, and 2) the Division possessed evidence that the sales of Concordia products

were conducted by other entities who were not named as respondents.

Assuming Concordia acted in good faith reliance upon the approval of its investment contracts

13 by securities professionals, Concordia's reliance could be a defense only if intent is a necessary element

14 of a registration violation. Neither A.R.S. § 44-1841 nor § 44-1842 contain language requiring a

15 culpable mental state to commit the offense. Under A.R.S. § 13-202(B), a statutory offense that does

16 not set forth a culpable mental state will be one of strict liability.I793 Since A.R.S. §§44-1841 and 44-

17 1842 are strict liability offenses, whether Respondents acted in good faith is irrelevant to determining

18 whether the Respondents violated those statutes.'794

19 Concordia states that "[t]he Division possessed materials demonstrating custodial fees paid to

20 [Sunset Financial and Chino Commercial Bank], yet never included either as respondents."'795

21 Concordia's assertion implies some form of misconduct committed by the Division in its selection of

22 named respondents in this matter. We find nothing in fact or law to support such an allegation. "Our

23

24

25

2 6

27

28

1792 Concordia Br. at 3-5.
1793 A.R.S. § 13-202 provides, in pertinent part:
B. If a statute defining an offense does not expressly prescribe a culpable mental state that is sufficient for commission of
the offense, no culpable mental state is required for the commission of such offense, and the offense is one of strict liability
unless the proscribed conduct necessarily involves a culpable mental state. If the offense is one of strict liability, proof of a
culpable mental state will also suffice to establish criminal responsibility.
1794 "[A]dvice of counsel is not a defense to a strict liability violation of the Act. It can, however, be considered by the
Commission as a mitigating factor in determining penalties and sanctions." In the Matter of Lost Dutchman Investments,
Inc.,Decision No. 58259 (April 8, I993) at l l.
1795 Concordia Br. at 5.
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1 legal system has traditionally accorded wide discretion to criminal prosecutors in the enforcement

2 process ... and similar considerations have been found applicable to administrative prosecutors as

3 well."'796 The Division has broad discretion in bringing an enforcement action. That other persons or

4 entities could have been named as respondents does not provide a defense to an allegation of

5 registration violations.

6 The evidence of record establishes that Concordia committed 139 violations of A.R.S. §§ 44-

7 1841 and 44-1842 by selling unregistered securities as an unregistered dealer. The record further

8 establishes that ER Financial committed 132 violations of A.R.S. §§44-1841 and 44-1842 by selling

9 unregistered securities as an unregistered salesman. Mr. Bersch committed 63 violations of A.R.S. §§

10 44-1841 and 44-1842 by selling unregistered securities as an unregistered salesman. Mr. Wanzek

l l committed 53 violations of A.R.S. §§ 44-1841 and 44-1842 by selling unregistered securities as an

12 unregistered salesman.

13 E. Fraud Violations

14 The Division contends that ER Financial, Mr. Bersch, and Mr. Wanzek engaged in multiple

15 violations of the antifraud provisions of the Securities Act, A.R.S. § 44-l991(A). A.R.S. § 44-1991

It is a fraudulent practice and unlawful for a person, in connection with

a transaction or transactions within or from this state involving an offer

to sell or buy securities, or a sale or purchase of securities, including

securities exempted under section 44-1843 or 44-1843.01 and including

transactions exempted under section 44-1844, 44-1845 or 44-1850,

directly or indirectly to do any of the following:

l. Employ any device, scheme or artifice to defraud.

2. Make any untrue statement of material fact, or omit to state

any material fact necessary in order to make the statements

made, in the light of the circumstances under which they were

16 provides, in pertinent part:

17

18

19

20

21

22

23

24

25

26

27

28 not Marshall v. Jerrico, Inc., 446 U.s. 238, 248, 100 S. Cr. 1610, 1616, 64 L. Ed. 2d 182 (1980) (internal citations omitted).
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1 made, not misleading.

2 3. Engage in any transaction, practice or course of business

3 which operates or would operate as a fraud or deceit.

4 An issuer of securities has an affirmative duty not to mislead potential investors.I 797 Under

5 A.R.S. § 44-l99l(A)(2), a material fact is one that "would have assumed actual significance in the

6 deliberations of the reasonable buyer."I 798 The test does not require an omission or misstatement to

7 actually have been significant to a particular buyer.I799 Materiality will also be found when there is a

8 "substantial likelihood that the disclosure of the omitted fact would have been viewed by the reasonable

9 investor as having significantly altered the total mix of information made available."!8°°

10 l . Investor Relations Office

l l In the Amended Notice, the Division alleged that ER Financial, Mr. Bersch, and Mr. Wanzek

12 violated A.R.S. § 44-l99l(A) by representing to offerees and investors that they were Concordia's

13 "Investor Relations Office" in Lake Havasu City, Arizona, when Concordia had no such office.180! The

14 Division presents no argument supporting this allegation in its Opening Post-Hearing Brief The ER

15 Respondents contend that this charge was waived as the Division failed to include it in the Division's

16 brief The Division, in its Reply Brief; states that it has withdrawn this theory of a violation of A.R.S.

17 §44-l99l(A).!802 Accordingly, we dismiss the allegations of fraud against ER Financial, Mr. Bersch,

18 and Mr. Wanzek arising from the representation of an "Investor Relations Office."

19 2. 4-1

20 a) Argument

21 In the Amended Notice, the Division alleged that ER Financial, Mr. Bersch, and Mr. Wanzek

22 violated A.R.S. § 44-1991(A) by "[r]epresenting to offerees and investors that their investments in

23 Concordia would be liquid, although Concordia lacked readily-available resources to refund the

24 investors' principal, Concordia did not intend for the investments to be liquid because it needed the

25

26

27

28

1797Trimble, 152 Ariz. at 553, 733 p.2d at l 136 (App. l986).
ms Aaron v. Fromkin, 196 Ariz. 224, 22711 14, 994 P.2d 1039, 1042 (App. 2000).
1799Hirseh,237 Ariz. at 464 1127, 352 P.3d at 933.
1800Caruthers v. Underhill, 230 Ariz. 513, 5241]43, 287 P.3d 807, 8 I8 (App. 2012) (internal quotations omitted).
1801 Amended Notice at 161188(a).
ls02 Division Reply Br. at 38.
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l

2

3

investors' principal to operate, and the Servicing Agreements restricted the investors' ability to

liquidate their investments by selling or assigning the assigned Truck Financing Contracts to third

parties.»I803

4

5
ll

6

7
l

8

9

10

In its closing brief, the Division alleges that Mr. Bersch and Mr. Wanzek "sold Concordia's

securities by misrepresenting that the investor's investment in Concordia would be liquid and/or the

investor could get his or her money out."18°4 The Division asserts that Mr. Bersch made these

misrepresentations to six investors: Mr. Luhr,'8°5 Ms. LeMay,'8°6 Mr. Dennison,!807 Ms. Patricola,'808

Ms. Fuhrman,1809 and Hospice of Havasu.'8'° The Division asserts that Mr. Wanzek made these

misrepresentations to six investors: Mr. Hatch,'8l' Mr. McCowan,'8'2 Mr. and Mrs. Martin,I 813 Mr.

Roth,18I4 Mr. Bronsart,'8'5 and Mr. Peters.!8!6

l l

12

13
1

14

15
l
1

16

17

The ER Respondents contend that the claims in the Amended Notice are baseless. The ER

Respondents argue that liquidity does not require funds being available to immediately refund all the

contracts. The ER Respondents argue that "the financial definition of liquidity is 'the degree to which

an asset or security can be quickly bought or sold in the market without affecting the asset's price."'18 I7

The ER Respondents note that there was more demand from buyers than loans to supply, with

Concordia only accepting new funds during limited periods of time.!8!8 The ER Respondents also

contend that Concordia would pay off a contract in full whenever a lender wanted to get their money

18

19

20
l

l21
l

22 l
1
1
I

23

24

25
I

2 6

27
/I

28

is03 Amended Notice at 16 1188(b).
1804 Division Opening Br. at 62-63.
los Tr. at 205 ("it was very liquid, I could quit at any time and the principal would be returned"), Exhs. S-I Ia, S-I lb.
1806 Tr. at 419-420 ("I was told no one ever had [lost 5 percent m a buyback] And I said 'What if I need some money'

[Mr. Bersch] said 'If you need $I0,000, give me a call. We'II get it for you"'), Exhs. S-2a, S-2b.
ls01 Tr. at 498 ("If I asked for [my principal] back, it would take approximately a week, maybe two, for them to get all the
monies and paperwork all straightened out"), Exhs. S-l7a, S-I7b.
1808 Tr. at 707, 763 ("at any time we could get a return of our full investment"), Exhs. S-l8a, S-I8b.
1809 Tr. at 1340 ("the investment was liquid"), Exhs. SI lOa, S-I lob, S-193 at ACCOl 5233.
isl0 Tr. at 1340-1341 ("Again, the aspect of liquidity was very important"), Exhs. S-ll la, S-I l lb.
:so Tr. at 448-449 ("I could get my money back at any time that I wanted. It might take 90 days or so to get it back, but,
you know, I could get it back, you know, if there was an emergency or something of that nature it was, you know,
basically liquid"), Exhs. S- l08a, S- l08b.
!'"Tr.at 1350-1351 C'HquidNy"),Exhs.S-88a,S-88b.

1813 Tr. at 1351-1352 ("liquidity"), Exhs. S54a, S-54b.
1814 Tr. at 1352 ("liquidity"), Exhs. S-57a, S~57b.
Isis Tr. at 1353 ("liquidity"), Exhs. S-50a, S-50b.
1816 Tr. at 1354, 2300 ("liquidity," "there was an understanding that if you needed to get [your investment] back, you
would just request it, and it may take a couple weeks, or a little bit"), Exhs. S-l09a, Sl09b.
1817 ER Respondents Br. at Sl, quoting htlpz.vvww.investopj. 3 rn1 s / I .
Isis Tr. at 177-178.
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il

2

out and investors were always able to get their money out, in full, prior to the financial crisis.'8'9 The

ER Respondents argue, therefore, that any representations about liquidity would have been true when

l

i

3 they were made.

4 The ER Respondents contend that the Division changed its theory when the Division, in its

5 opening statement, argued that the 90-day right of first refusal in Section 7.1 of the Servicing

6 Agreements rendered the investments illiquid. The ER Respondents contend that the Division fails to

7 explain how this provision makes the Servicing Agreements illiquid. The ER Respondents contend

8 that in spite of this provision, investors were able to get their money until the financial crisis and even

9 the last person to invest, Mr. Bourlier in November 2008, was able to get his money back in full. 1820

10 The ER Respondents contend that the Division has further expanded the scope of its charge to

l l

12

include an investor being able to get his money out. The ER Respondents argue that the Division has

failed to show the falsity of the representations made. The ER Respondents contend that the Division

l13 cannot argue the representations were false based upon subsequent financial difficulties because 1) the

14 Division waived this argument by not mentioning it in their opening brief, and 2) falsity is judged at

l16

17

18
l

19

20

l21

22
li

23

24 i Q:

15 the time the statement is made. 182 !

In its Reply Brief, the Division argues that the ER Respondents represented to investors in

presentations that: "Servicing Agreements provide a safety of principal guarantee and 100% liquidity

in the event of emergency need," and "Higher guaranteed yield to offset inflation, safety of principal

backed by collateral and 100% liquidity has made Concordia Servicing Agreements the preferred fixed

income investment for many of our clients."!822 The Division argues that the representations of "100%

liquidity" and the ability of investors to get their money out were false when Mr. Bersch and Mr.

Wanzek made them. In support of this argument, the Division cites Chris Crowder's testimony at his

first examination under oath:

Through 2007, could an investor come to Concordia and

25

l2 6

27

28

\sl9 Tr. at 776, 871
1820 Tr. at 2035.
1821 Citing,e.g., In re Magnum Hunter Res. Corp. Sec. Litig., 26 F. Supp.3d 278, 290 (S.D.N.Y. 2014) (in a securities fraud
cae, allegedly material misstatement must have been false at the time that it was made), Pehlivanian v. China Gerui
AdvancedMaterials Grp. Ltd, 153 F. Supp. 3d 628, 644 (S.D.N.Y. 2015).
1822 Exhs. S-l3h at ACC004312, S-193 at ACCOl 5233.
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A:

*=l=

withdraw 100 percent of their investment principal?

Efforts would be made, you know, to do that. But it wasn't --- if

she'd asked me March 1st, I couldn't necessarily --- I may not be

able to, you know, do that on March 1st. It may take me some

time. What she could do is go to her [C]ustodian, take the

contracts and the titles, and she could perfect those in her name

and then start collecting on those.

*

A:

Q:

A:

Q:

[Chris Crowder's counsel]: l think what's not being said here, and

please let [the Division's counsel] know if it otherwise is, this is

clearly not a liquid investment.

No.

And you didn't intend it to be a liquid investment.

No.

Because you needed the principal to do your business: Purchase

truck contracts?

A: Right.

Q: Service these agreements?

A: Right.

Q: Pay for overhead?

A: Right."*23

The Division further cites Chris Crowder's testimony, from his second examinationunderoath,

as evidence that Mr. Bersch and Mr. Wanzek knew the Concordia investments were not liquid:

Mr. Crowder, in your testimony in California in 2013, do you

recall being asked about the liquidity of the investments in the

Servicing Agreements by [previouse counsel for the Division]'?

1

2

3

4

5

6

7

8

9

1 0

11

1 2

1 3

1 4

1 5

1 6

1 7

1 8

1 9

20

21

22

23

24 Q:

25

26

27

2 8 1823Exh. S-l65 at 70-7 I
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A:

Q:

A:

Q:

A:

Q:

A:

Q:

A:

Q:

Do you recall, in particular, testifying that they were not liquid;

they were never intended to be liquid?

Yes.

Did Mr. Bersch -- do you know whether Mr. Bersch knew that

the investments in Concordia were not liquid?

He understood the process that I told you, that the investors could

tadce and perfect their titles and collect them on their own, and

that was it.

The same question with respect to Mr. Wanzek. Did Mr. Wanzek

understand that the investments were not liquid, in the sense that

an investor couldn't call up and say, "Hey, I've got an emergency.

I need my $100,000 back'?"

Yes, and it's the same answer that I gave for Mr. Bersch. They

understood that it was -- they could perfect those, those titles, and

take. That's the only thing they definitely could do.

And it would be up to the investor to perfect the title and to -

Start collecting.

And start collecting from the trucker, or if  the trucker went into

default, to repo the truck and then sell it on the secondary market,

right?

Correct.

And you wouldn't characterize that process for the investor to

recoup their money as liquid, would you?

N0.1824

l

2

3

4

5

6

7

8

9

10

l l

12

13

14

15

16

17

18

19

20

21

22

23

24 A:

25 The Division states that Section 7.1 of the Servicing Agreements further demonstrates the

26 illiquid nature of the investments. The Division contends that Section 7.1 restricted an investor seeking

27

2 8 1824 Exh. S-180 at 70-71.
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2

3

4

5

6

l cash through the sale or assignment of truck loans to a third party by requiring the investor to first offer

the loans to Concordia, who could buy the loans at 95% of their existing principal balance with 90 days

to accept or reject the 0ffer.I825

b) Analvsis and Conclusion

The record establishes that Mr. Bersch and Mr. Wanzek told some Concordia investors that an

investment would be liquid or that the investor could get his or her money out. This is information that

7 would be material to a reasonable investor. We agree with the ER Respondents that a definition of

1
4

4

8 "liquidity" is necessary to evaluate the Division's claim that these statements were misrepresentations

9 under A.R.S. §44-1991(A)(2). However, we elect to rely upon a more standard authority, Black's Law

10 Dictionary, which defines liquidity as "[t]he quality, state, or condition of being readily convertible to

l l cash."l826 Under this definition, prompt repayment of an investor's principal would be one indication

12 of liquidity and, therefore, we consider the Division's arguments that misrepresentations about the ease

13 of getting one's money back go to "liquidity." As such, we find no discrepancy between this allegation

14 as presented in the Amended Notice and as presented in the Division's post-hearing briefs.

15 We reject the Division's argument that Section 7.1 of the Servicing Agreements defeats a

16 representation of liquidity. The ER Respondents argue, and the record establishes, that prior to the

17 financial crisis in 2008, investors could request a return of their principal, and that principal was

18 returned.1827 As the business practice of Concordia differed from the terms of Section 7.1 of the

20

21

22

23

19 Servicing Agreements, that section cannot be the basis for a misrepresentation.

Concordia's practice of returning principal to investors does not, in itself, defend against

allegations of misrepresentations over liquidity of the investment. "Liquidity" requires more than just

conversion to cash, the definition requires that the investment be "readily convertible to cash." While

Concordia made repayments to investors, these repayments were not so prompt as to consider the

24

25

26

27

28

ia2sSee,e.g.Exh. S-l2a as §7.1.
1826Liquidity, Black's Law Dictionarv (loth Ed. 2014). We note that Black's also lists a second definition of liquidity:
"Sec14rizies.The characteristic of having enough units in the market that large transactions can occur without substantial
price variations." However, as Mr. Bersch and Mr. Wanzek both testified that they did not believe the Concordia investment
to be a security, we find it unlikely they would have used the securities definition to describe it to investors. Tr. at 1602,
1629, 1751, 1763. Indeed, Mr. Bersch testified at the hearing that heconsidered a liquid investment as being "[w]here an
investor would request some money and it would be readily available to them, a return of money." Tr. at 1932.
ls21 Tr. at 253, 260, 776, 870-871.
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l investments readily convertible to cash. Earlier investors were able to recoup money more easily. Mr.

2 Luhr testif ied that following the 2005 death of his mother, an investor, he was able to liquidate her

3 Concordia account and received "the return of her funds very efficiently and judiciously without any

4 problems whatsoever."'828 The final investor in Concordia, Mr. Bourlier in November 2008, requested

5 and received his full investment back, but he received it in installments and did not receive full

6 repayment until six or seven months after requesting the return of his money. 1829 Accordingly, we find

7 that the Concordia investments were not liquid, by definition, although investors could receive the

8 return of their principal in time. In determining whether misrepresentations were made to investors

9 regarding liquidity, we must carefully consider what the investors were told.

10 Before his investment on March 30, 2000, Mr. Dennison was told by Mr. Bersch that a request

l l for return of principal could be honored within a week or two, allowing time "for them to get all the

12 monies and paperwork all straightened out."'83° Prior to her investment on April 30, 2002, Ms. LeMay

13 was told by Mr. Bersch that, in spite of the provision in the Servicing Agreement, no one had ever lost

14 five percent in requesting their money back, and if she needed some funds back in an emergency, she

15 could get them in a couple weeks.!83! Before investing on December l, 2005, Mr. Hatch learned from

16 Mr. Wanzek that his investment was "basically liquid" as he could get his investment money back,

17 though it might take about 90 days to get it. 1832 The representations made to Mr. Dennison, Ms. LeMay,

18 and Mr. Hatch all indicated that while they could receive their investment funds back, Concordia would

19 need some time to process the request. Based on the evidence of record, these representations were

20 correct when they were made. Accordingly, we find no violations of A.R.S. §44- l99l(A)(2) regarding

2 ] misrepresentations of "liquidity" made to these investors.

22 Mr. Luhr, who invested on May ll, 2004, testified that he was told by Mr. Bersch that an

23 investment in Concordia was "very liquid" and that he understood his principal would be returned upon

24 request without a problem.1833 Prior to her first investment on April 1, 2008, Ms. Patricola was told by

25

26

27

28

1828 Tr. at 253, 260.
1829 Tr. at 2035-2036, 2049.
'"°1T.at498,Exhs.S-l7a,S-l7b.
1831 Tr. at 271-272. 419-420, EXhS. S-2a, S-2b.
1832 Tr. at 448.
1833 Tr. at 205, 263, Exhs. S-l la, S-I 1b.
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\2 1

1
E

3

4

1
5

6
1
1

7

8

9

10

li

12
l

13

14

15

Mr. Bersch that she could get her full investment back "at any given time."'834 The record does not

establish that these investors were informed of any type of a waiting period that would delay the return

of their investment, which would constitute the omission of a material fact necessary to keep the

statements made to these investors from being misleading. Accordingly, we find that

misrepresentations regarding "liquidity" of the Concordia investment were made to Mr. Luhr and Ms.

Patricola by Mr. Bersch, in violation of A.R.S. §44-1991 (A)(2).

The only evidence as to several other investors came from hearsay testimony of the Division's

investigator, Mr. Clapper. When asked what attracted investors Hospice of Havasu, Mr. McCowan,

Mr. and Mrs. Martin, Mr. Roth, and Mr. Bronsart to invest in Concordia, Mr. Clapper testified that at

least one factor was "liquidity."l835 Relying solely on this testimony, we cannot determine whether a

misrepresentation of "liquidity" was made to these investors. We cannot determine whether the word

"liquidity" was stated by one of the respondents to the investor, whether the investor used the word

"liquidity" based upon what was represented, or whether a Division investigator adopted "liquidity" as

shorthand for what the investor stated. The problem is exemplified with one investor, Mr. Peters, about

whom Mr. Clapper also testified that he was attracted to Concordia by "Iiquidity."!836 When Mr. Peters

Q:

18

19

20 A:

21

22

23

2 4 1
l
l
l

l

16 later testified at the hearing, he was specifically asked:

17 Did Mr. Wanzek say anything about the liquidly of the

investment, like when you could get your money back if you

needed it?

Initially, it was understand - you know, there was an

understanding that if you needed a portion of it or you needed

to get it back, you would just request it, and it may take a couple

weeks, or a little bit, was my understanding.!837

Mr. Peters was clearly informed that there would be some delay between a request for the return

25 of his investment and its actual return. Therefore, Mr. Peters, like Mr. Dennison, Ms. LeMay, and Mr.

26
1

127

128

1834 Tr. at 707, 763, Exhs. S-l8a, S-I8b.
lB35 Tr. at 1340-1341, 1350-1353.
1836 Tr. at 1354.
1837 Tr. at 2300.
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2

3

4

5

6

1 Hatch, supra, cannot be said to have been given a misrepresentation regarding "liquidity" of the

investment. Mr. Clapper gave similar testimony regarding "liquidity" for Mr. Peters as he did for other

investors who did not testify: Hospice of Havasu, Mr. McCowan, Mr. andMrs.Martin, Mr. Roth, and

Mr. Bronsart. The record does not establish specifically what representations were made to these

investors regarding "liquidity." As such, the Division has failed to meet its burden of proof regarding

the alleged misrepresentations of "liquidity" made to Hospice of Havasu, Mr. McCowan, Mr. and Mrs.

7 Martin, Mr. Roth, and Mr. Bronsart.

8

9

10

l l

12

13

14

15

16

Mr. Clapper testified similarly that one other investor, Ms. Fuhrman, was attracted by

"liquidity" of the Concordia investment.'838 In addition to the testimony of Mr. Clapper, the Division

submitted a PowerPoint presentation, given to Ms. Fuhrman by Mr. Bersch, that described the

Concordia investment as having "100% liquidity."l839 However, the record is unclear as to whether

Ms. Fuhrman received this PowerPoint presentation before or after making her investment. As Ms.

Fuhrman referred the investment to others, in return for finder's fees from Mr. Bersch, she may not

have received the PowerPoint until after making her investment.I840 Based on the evidence presented,

we find the Division has failed to meet its burden of proof regarding the alleged misrepresentation of

"liquidity" made to Ms. Fuhrman.

17

23

24

Having considered the Division's allegations of misrepresentations regarding the "liquidity" of

18 the Concordia investment, we conclude that Mr. Bersch and ER Financial made misrepresentations to

19 two investors, Mr. Luhr and Ms. Patricola, in violation of A.R.S. §44-199 l (A)(2). As to the remaining

20 allegations of misrepresentations regarding liquidity, made to four investors by Mr. Bersch arid ER

21 Financial, and made to six investors by Mr. Wanzek and ER Financial, we find that the Division has

22 failed to meet its burden of proof, and these allegations are dismissed.

3. Approved by a Third Partv Insurer

In the Amended Notice, the Division alleged that ER Financial, Mr. Bersch and Mr. Wanzek

25 violated A.R.S. § 44-l99l(A) by representing to offerees and investors that the Concordia investment

26 was "'approved' by a third-party insurer, leading investors to believe the insurer insured, underwrote

27

28

1838 Tr. at 1340.

1839 Tr. at 1336-1337, Exh. S-l93 at ACCOl5233.
ls40 Tr. at 1396-1397, 1473, 1533.
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2

3

4

5

6

7

1 or in some other way guaranteed the investment, when that was never the case."1841 The Division

presents no argument supporting this allegation in its Opening Post-Hearing Brief. The ER

Respondents contend that this charge was waived as the Division failed to include it in the Division's

brief The Division, in its Reply Brief; states that it has withdrawn this theory of a violation of A.R.S.

§44-l99l(A).l842 Accordingly, we dismiss the allegations of fraud against ER Financial, Mr. Bersch,

and Mr. Wanzek arising from the representation that Concordia's investments were approved by a

third-party insurer.

8 4. Failure to Disclose Finder's Fees / Commissions

9

10

11

12

13

14

15

16

a) Argument

In the Amended Notice, the Division alleged that ER Financial, Mr. Bersch and Mr. Wanzek

violated A.R.S. §44-l99l(A) by failing to disclose to offerees that Concordia would pay a finder's fee

to ER Financial if the offeree invested. 1843

The Division alleges that Mr. Bersch and ER Financial failed to disclose that they would receive

a commission from Concordia to at least five investors: Mr. Luhr, 1844 Ms. LeMay, 1845 Mr. Dennison,1846

Ms. Patrico1a,'847 and Ms. Hodel.I848 The Division further alleges that Mr. Wanzek and ER Financial

failed to disclose that they would receive a commission to one investor, Mr. Hatch.'849 The Division

17 argues that "[t]he failure to disclose the payment of commissions 'constitutes a violation of the

18 antifraud provisions, since such a payment, especially to persons who have a fiduciary relationship

19 with the purchaser, is a material fact that the purchaser will want to consider."'!850

The ER Respondents argue that the Division has not established a violation of A.R.S. § 44-20

21

22

23

24

25

26

27

28

1841 Amended Notice at 161] 88(c).
1842 Division Reply Br. at 38.
ls43 Amended Notice at 16 1] 88(d).
ls44 Tr. at 207, 247.

1845 Tr. at 272-273 .
1846 Tr. at 499500.
ls47 Tr. at 708-709.
lsas Tr. at 951.

1849 Tr. at 45 l .
1850 Division Opening Br. at 65, quoting Joseph C. Long ez al., 12 Blue Sky Law § 71105 (2016 Update) DuPont v. Brady,
646 F. Supp. 1067, 1072 (S.D.N.Y. 1986) (failure to disclose commission paid by issuer to attorney upon investment by his
client in a security was a material omission), rev d on other grounds, 828 F.2d 75 (2d Cir. 1987), Bruce Anthony Hayes,
Former Registered Representative, 2000 WL 340250 at *3 (N.Y.S.E. 1/27/2000) (censuring salesman who failed to disclose
tinder's fee for selling private placement).
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l
l

for Mr. Luhr,'857 Ms. LeMay,!858 Mr. Dennison,!859 and Mr. and Mrs. Hodel,I860 and Mr. Wanzek was

l l99l(A)(2) as the Division fails to set forth what statements were made by Mr. Bersch and Mr. Wanzek

2 that would have been rendered misleading by the failure to disclose commissions. The ER Respondents

3 iiirther contend that that the "finder's fee" was not a true finder's fee or commission but rather was

4 paid for filling out paperwork.'85 l

5 The ER Respondents dismiss authorities cited by the Division as being a footnote from "an

6 obscure treatise" and an administrative decision of the New York Stock Exchange involving a short

7 consent order from violations of New York Stock Exchange rules.!852 The ER Respondents cite an

8 unpublished District Court decision from Texas that notes the SEC could find no cases where a non-

9 broker had a duty to disclose the receipt of a commission from the sale of stock.l853 The ER

10 Respondents also quote a Second Circuit case for the proposition "that there is simply no requirement

l l for 'the registered representatives who deal with the customers to disclose their own compensation,' so

12 a fraud finding cannot be made on that basis."!854

13 The ER Respondents contend that the fees were disclosed to anyone who asked,1855 so anyone

14 who was interested in the fees was informed. Further, the ER Respondents contend that the investors

15 were sophisticated and would assume that a commission or finder's fee was being paid.

16 The ER Respondents further argue that the fees were paid out of Concordia's funds, not from

17 the customers' funds like a traditional brokerage, therefore the fees would not be material information

18 for buyers, as required under A.R.S. §44-199l(A)(2).

19 The Division contends that the ER Respondents had a dutyl856 to disclose that Concordia would

20 pay them commissions, because they were CPAs for many of the investors: Mr. Bersch was the CPA

21

22

i s

23

24

25

26

27

28

1851 Tr. at 1728-1732, 1735.
issz ER Respondents Br. at 54-55.
1853S.E.C. v. Mapp, 4: I6-CV~246, 2016 WL 5870576, at *7 (E.D. Tex. Oct. 7, 2016).
1s34ER Respondents Br. at 55, quoting United States v. Skelly, 442 F.3d 94, 97 (2d Cir. 2006).
1855 Tr. at 1620, 1759.
1856 "As a matter of public policy, attorneys, accountants, and other professionals owe special duties to their clients
Barmat v. John & Jane Doe Partners A-D, 155 Ariz. 519, 523, 747 P.2d 1218, 1222 (1987).
1ss7 Tr. at 202 .
isss Tr. at 266.
1859 Tr. at 497.
1860 Tr. at 944.
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2

3

5

6

7

8

9

10

11

12

13

14

15

17

18

19

20

l the CPA for Mr. I-Iatch.'8*' The Division notes that Arizona law places an affirmative duty on a CPA

"who will receive a commission to make a written disclosure 'to any person or entity to which the

certified public accountant, public accountant, or firm recommends or refers a product or service to

4 which the commission relates.""8°2 The Divis ion further quotes an SEC ruling that held "[w]hen

recommending a security to a customer, a [salesman] has a duty to disclose material adverse facts of

which he is aware such as economic self-interest because such facts could influence the [salesman's]

recommendation."'863 The Division argues that an investor "must be permitted to evaluate overlapping

motivations Mough appropriate disclosures, especially where one motivation is economic self-

interest."!864 The Division contends that it was incumbent upon Mr. Bersch and Mr. Wanzek to disclose

their receipt of  commiss ions so investors  could evaluate their recommendation of Concordia

investments based on the benefits to Mr. Bersch and Mr. Wanzek versus the purported benefits for the

investors. The Division argues that the omission of the receipt of commissions would have been

material to a reasonable investor, especially since Concordia paid substantial commissions to ER

Financial, $565,424 between 2004 through 2008 alone.!865

The Division disputes the ER Respondents' argument that the finder's fees were paid for

16 completing paperwork, quoting the testimony of Ken Crowder at his examination under oath:

Q: ... What were those finder's fees paid for?

A: The first time a new investor was brought in, or if that investor,

port fo lio  inves tor,  added addi t ional s igni f icant ,  s igni f icant

amounts of money, the finder's fee was paid for the person, to

21

22

23

l

24

25

26

27

28

1861 Tr. at 452.

186z Division Reply Br. at 44, quoting A.A.C. R4-I-455(B)(2)(e). Effective January I, 2018, A.A.C. R14-I-455(B)(2)(e)
was amended to incorporate the American Institute of CPAs Code of Conduct ("AICPA Code"). 23 Ariz. Admin. Reg.
3253-3254, 2017 AZ REG TEXT 447702 (November 24 20I 7). Section 1.520.00\.03 of the AICPA Code provides that
"[a] member in public practice who is not prohibited by this rule from performing services for or receiving a commission
and who is paid or expects to be paid a commission shall disclose that fact to any person or entity to whom the member
recommends or refers a product or service to which the commission relates." Pursuant to AICPA Code Section 1.520.080,
these disclosures should be made in writing.
1863In re McGee, Exchange Act Release No. 34-80314, 2017 WL 1132115 at *7 (Mar. 27, 2017) (internal quotations
omitted). "McGee violated Exchange Act Section l0(b) and Exchange Act Rule lob-5 because his compensation from [the
issuer] was a material fact that he had a duty to disclose." ld at *6. See also In re Scholander, Exchange Act Release No.
34-77492, 2016 WL 1255596 (Mar. 3 l, 2016) (salesman's failure to disclose $350,000 payment from the issuer sufficient
to support a finding a tiaud).
1864 Chasins v. Smith, Barney & Co., 438 F.2d I 167, I 172 (2d Cir. I 970).

1865 Exh. S-194.
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l
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6

l
l

l l

I
I

i
!

I

i
I

12
i

the person who brought them to the company.I8"

The Division contends that Concordia paid the ER Respondents to recruit new investors to raise money

for Concordia.

The Division differentiates the federal case law cited by the ER Respondents for the proposition

that commissions need not be disclosed as neither of those cases involved a situation like this, where

state law imposed an affirmative duty on Mr. Bersch and Mr. Wanzek. Further, the Division argues

7 that the Commission should reject the non-controlling caselaw presented by the ER Respondents,

8 quoting the Arizona Court of Appeals inSiporin:

9 [W]e will not defer to federal case law when, by doing so, we would be

10 taking a position inconsistent with the policies embraced by our own

legislature. We will depart from those federal decisions that do not

advance the Arizona policy of protecting the public from unscrupulous

ll

13

14

15

16

17

18

19

investment promoters.!867

b) Analvsis and Conclusion

The ER Respondents correctly contend that the Division has failed to set forth specific

statements made by Mr. Bersch or Mr. Wanzek that were rendered misleading. In applying A.R.S. §

44-1991(A)(2), we consider the allegedly omitted material fact, here the receipt of finder's fees or

commissions, against the totality of the pre-investment "statements made, in the light of the

circumstances under which they were made" to the individual investor. Mr. Bersch and Mr. Wanzek

l

i

2 6

20 made statements to potential investors within the context of recommending the Concordia investment

21 to them. We find that a recommendation regarding an investment becomes misleading when the

22 recommendation is based upon a benefit to be received by the offerer as opposed to the benefit that

23 would be received by the investor. A prospective investor must make that determination for his or her

24 self, and a material fact toward making that determination would be the economic benefit to be received

25 by the offerer.

We adopt this approach bearing in mind the Legislature's instruction that the Act "be liberally
l
l

l

27 l

2 8
1866 Exh. S-163 at 42-42.
1867Slporin, 200 Ariz. at 103 1128, 23 p.3d at 98.i
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1 construed to effect its remedial purpose of protecting the public interest."!868 As directed by the

2 Ar izona Court of Appeals inSiporin, we find proper enforcement of the Act requires that we reject the

3 approach of the Second Circuit which finds no need for a securities salesperson to disclose

4 compensation. We find the better approach to be that:l

l When a salesperson recommends a security to a customer, the

salesperson must disclose material facts with respect to the investment.
l

The salesperson must not only avoid affirmative misstatements, but also

must disclose material adverse facts, including any self-interest that

could influence such investment advice.1869

l

5

6

7

8

9

10 The ER Respondents' attempt to characterize the fees received as being for "paperwork," rather

l l than traditional finder's fees, does not obviate the necessity to have disclosed the fees. Regardless of

12 how the ER Respondents characterize the nature of the fees, they received payments from Concordia

13 as a result of bringing in new investors and, therefore, they had a financial stake in these investments

14 that they did not disclose to potential investors for whom they recommended the Concordia investment.

15 The ER Respondents' argument that they were paid by Concordia and not by the investors does not

16 lessen the self-interest of the ER Respondents' in recommending the Concordia investments.

17 We liurther reject the arguments raised by the ER Respondents that they disclosed the fees to

18 anyone who asked, and that the investors were sophisticated and should have known the ER

19 Respondents would be paid. We find the ER Respondents had a duty to disclose their fees. The ER

i

l

i

20 Respondents cannot thrust this duty upon the investors to determine through inquiry or conjecture.

21 We conclude that the omission of the information that Mr. Bersch, Mr. Wanzek, and ER

22 Financial would receive a finder's fee or commission constituted the omission of a material fact, in

23 violation of A.R.S. §44-1991 (A)(2). Mr. Bersch and ER Financial committed five violations of A.R.S.

24 §44-l99l(A)(2) by failing to disclose their receipt of fees to five investors: Mr. Luhr, Ms. LeMay, Mr.

25 Dennison, Ms. Patricola, and Ms. Hodel. Mr. Wanzek and ER Financial committed one violation of

26 A.R.S. §44-l99l(A)(2) by failing to disclose their receipt of fees to one investor, Mr. Hatch.

27

28

1868 E. Vanguard Forex, 206 Ariz. at 4101136, 79 P.3d at 97. See also Hirsch 237 Ariz. at 4661140, 352 P.3d at 935.
1869 In re Dubois, Exchange Act Release No. 33-8264, 2003 WL 21946858 at *3 (Aug. 13, 2003) (internal quotations
omitted).

i
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l 5. Unlicensed Escrow Business
l

2
l

3

5

6
I
l

7
1
l
l

8

9

a) Argument

The Division contends that ER Financial, or Mr. Bersch and Mr. Wanzek doing business as

4 "ER Financial and Advisory Service," as Custodian for all 132 investment contracts at issue, engaged

in and carried on an escrow business and acted in the capacity of escrow agents, within the meaning of

A.R.S. §§6-801 and 6-813. A.R.S. §6-80l(4) provides:

"Escrow" means any transaction in which any escrow property is

delivered with or without transfer of legal or equitable title, or both, and

irrespective of whether a debtor-creditor relationship is created, to a

10

l l

12

13

i14

15

16 1
l
l

17

person not otherwise having any right, title or interest therein in

connection with the sale, transfer, encumbrance or lease of real or

personal property, to be delivered or redelivered by that person upon the

contingent happening or nonhappening of a specified event or

performance or nonperformance of a prescribed act, when it is then to be

delivered by such person to a grantee, grantor, promisee, promiser,

obligee, obligor, bailee or bailer, or any designated agent or employee of

any of them. Escrow includes subdivision trusts and account servicing.

18 An "'[e]scrow agent' means any person engaged in the business of accepting escrows."l87° An

19 "' [e]scrow business' means a commercial activity characterized by the regular and continuous carrying

20 on of escrow transactions."!87' Escrow property is defined as "money, a written instrument or evidence

22

23

24

21 of title or possession to real or personal property or any other thing of value."!872

Under A.R.S. § 6-8l3(A), "a person ... shall not engage in or carry on, or hold himself out as

engaging in or carrying on, the escrow business or act in the capacity of an escrow agent in this state

without first obtaining a license." The Division cites McCormack v. Kirtley, wherein the Arizona

25 Supreme court held that "the fact that the parties to an agreement do not label the deposit of the funds

26

27

28

1870 A.R.S. §6-80l(5).
is7l A.R.S. §6-80I(6).
l8n A.R.S. § 6-80I0).
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15
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18

19
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22

a deposit in escrow does not preclude us from concluding that that was their intention."I873 McCormack

found an agreement between a purchaser and seller of a bar also was an escrow agreement because a

real estate broker, who was a party to the agreement, received funds from the purchaser into her trust

account, which she was obligated to distribute.'874 The Division also cites Feighner v. Clarke,which

held that an attorney acted as an escrow agent by receiving funds, from a prospective purchaser of a

trucking business, that were to become the sole property of the seller upon fulfillment of conditions in

the agreement. 1875

The Division contends that pursuant to each Servicing Agreement and Custodial Agreement,

Concordia would deliver Conditional Sales Contracts and vehicle titles to ER Financial. The Division

argues that the Conditional Sales Contracts and vehicle titles were escrow property under A.R.S. § 6-

80l(7), and that ER Financial did not have any right, title, or interest therein, in connection with the

sale, transfer encumbrance or lease of the Conditional Sales Contracts and vehicle titles. The Division

notes that the terms of the Servicing Agreement obligated ER Financial to hold the Conditional Sales

Contracts for the benefit of Concordia and the investor.1876 The Servicing Agreement provided terms

obligating ER Financial to return the Conditional Sales Contracts and titles to Concordia upon the

occurrence of specified events, or to release the documents to the investor upon a default by

Concordia.!877 The Division contends that ER Financial's duties and activities as Custodian meet the

definition of an escrow agent under A.R.S. § 6-80l(4) and (5).

The Division argues that because ER Financial functioned as an escrow agent, it was required

to be licensed by the Arizona Department of Financial Institutions ("ADFI") under A.R.S. § 6-813.

The Division notes that Mr. Borsch and Mr. Wanzek both testified that, prior to this case, they had

never heard of the escrow licensing requirements,'878 and that ER Financial was never licensed as an

escrow business.l879 The Division argues that as an unlicensed escrow business, ER Financial could23

2 4

l
25

26

27

28
1

1873Mecormack v. Kirtley, 1 15 Ariz. 25, 28, 563 p.2d 280, 283 (1977).
1874

1875Feighner v Clarke, 2 Ariz. App. 286, 288289, 408 P.2d 219, 22 I -222 (1965),vacated on othergrounds, lol Ariz. 334,
419 P.2d 513 (1966).
1876See Ag., Exh. S-l2a at §4.1.
1877See, e.g.,Exh. S-12a at §4.
1878 Tr. at 1621, 1759-1760.
1879 Tr. at 1703, 1928.
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1 have been shut down at any time by ADFI.I880

The Division argues that it would have been material information for a reasonable investor to

know that ER Financial was operating as an unlicensed escrow business that was subject to being shut

down by ADFI. The Division compares the present matter with a federal district court decision,

5 v. Levine, 671 F. Supp. 2d 14 (D.D.C. 2009). In Levine, investment promoters, through their

6

7

8

9

companies, sold stock in other companies "by sending the investor a securities purchase agreement

and, after receiving the money from the investor, sending the investor the share certificate."I 88I In this

manner, the investment promoters in Levine acted as escrow agents, although neither they nor their

companies were licensed under state law as escrow agents.l882 "Investors were not informed that the

10 companies receiving their funds ... were not licensed by the State of Nevada to engage in escrow

l l services."1883 The Levine court held that the investment promoters violated §l7(a) of the Securities

12

13

Act of 1933 and § l0(b) of the Exchange Act of 1934 "by engaging in an illegal escrow business in

comiection with the offer or sale of securities"1884 The Division contends that the Levine court found

17

agent M 886

14 the omission of this information to investors to be material as the court ruled, "[s]urely a reasonable

15 investor would want to know that the 'escrow agent' he/she is sending their money to is not even

16 licensed to be engaged in that type of business activity."'885

The Division argues that Levine can be applied to this matter. The Division argues it is no

18 defense that the Respondents called ER Financial a "Custodian" rather than an escrow agent, which

19 ER Financialwas,in fact. The Division quotes Levine: "But the fact thatEuro Escrowheld itself out .

20 .. as something other than an escrow agent does not negate the fact that it did, in fact, act as an escrow

21 The Division argues that the failure to disclose to investors that ER Financial was engaged

22 in the conduct of an unlicensed escrow business was a material omission. As such, the Division argues

23

24

25

26

27

28

l8B0 The Division quotes A.R.S. § 6-833(A) which provides, in pertinent part, that if an escrow "agent's affairs are in an
unsafe condition, [ADFI] may immediately take possession of all the property, business and assets of the agent." In its
Opening Post-Hearing Brief, the Division misattributes this provision as A.R.S. §6840(A). Division Opening Br. at 71.
Iasi Levine,671 F. Supp 2d at 23.
1882ld. at 25, 28. Levine applied Nevada state law, which defined escrow agent as "'any person engaged in the business of
administering escrows for compensation." Id. at 28, quoting Nev. Rev. Stat. §645A.010(5).
1883 ld. at 29.
1884 ld.
isss

1886 ld. at 25.
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I

I

1 that Mr. Bersch, Mr. Wanzek and ER Financial violated A.R.S. § 44-l99l(A)(2) as to all 132

2 investment contracts.

3 The ER Respondents argue that the Division has failed to prove that there was no escrow

4 license. The ER Respondents contend that, over the years, Mr. Bersch and Mr. Wanzek may have

5 forgotten whether they had received an escrow license. The ER Respondents further postulate that

6 their former accounting partner, Charles Buttke, could have obtained a license. The ER Respondents

7 further argue that "sometimes licenses can be issued by operation of law, so perhaps CPAs either don't

8 need such a license or are automatically granted one."1887

9 The ER Respondents further argue that ER Financial's actions as Custodian did not meet the

10 statutory definition of an escrow business. The ER Respondents focus on that portion of A.R.S. § 6-

l l 80l(4) that requires the transaction to be "in connection with the sale, transfer, encumbrance or lease

12 of real or personal property." The ER Respondents contend that this section of the statute keeps the

13 definition of escrow from expanding to include such bailees as dry cleaners and valet parking, where

14 another's property is held, or the Commission itself, which holds property in the form of restitution

15 payments until they are distributed. The ER Respondents contend that they were simple bailees,

16 holding truck titles on behalf of Concordia and the investors. The ER Respondents contrast this

17 situation with the track dealers and truck buyers, where an escrow could be found to exist based on the

18 sale of the truck. The ER Respondents question why, if ER Financial was conducting an escrow

19 business, ADFI has Men no action against them or the other Custodians, Chino Commercial Bank and

20 Sunset Financial.

21 Further, the ER Respondents contend that the issue is not material. The ER Respondents argue

22 that the record does not show how die presence of an escrow license would have benefitted investors.

23 The ER Respondents argue that the underlying problem was not ER's performance in holding the titles,

24 but rather Concordia's inability to pay the truck loan contracts in full due to the economic collapse at

25 the time. Further, the ER Respondents contend that investors testified that the lack oaf escrow license

26 had no impact on their investment decision.1888 The ER Respondents also argue that no investor

27

2 8
l8s1 ER Respondents Br. at 56.
lass Mr. Foti (Tr. at 2123-2 I 24) and Mr. Carr (Tr. at 2188).
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2

3

4

I

i

I

5

6

7

8

informed the Division that they were concerned about the lack of an escrow license.!889 The ER

Respondents argue that not only had Mr. Borsch and Mr. Wanzek never heard of an escrow license,

but neither had the Division's investigator, Gary Clapper.I89° The ER Respondents contend that the

breach of "some obscure law" and the nondisclosure of this breach "should not be sufficient to support

a claim of securities fraud."!89 I

The ER Respondents further argue that the legislature has vested regulation of escrow agents

with ADFI, and the Commission "may not invade ADFI'sjurisdiction."1892 The ER Respondents state

that the Commission's powers are limited and do not exceed those derived from a strict construction

9 of the Arizona Constitution and implementing statutes.!893 As such, the ER Respondents contend that

10 the Commission does not have jurisdiction over escrow issues. Moreover, the ER Respondents contend

l l that "comity and respect for a fellow Arizona State agency weigh against intruding into ADFI's

12 realm."!894

1 3

1 4

1 5

1 6 S.E.C.

1 7

1 8

1 9

20

2 1

22

I
i.
II
i

2 3

In its Reply Brief, the Division reiterates its prior analysis as to why the ER Respondents'

unlicensed escrow activities violated A.R.S. § 44-l99l(A) in connection with the offer or sale of

Concordia's securities. In support of its argument of the materiality of unlicensed activity, the Division

supplements Levine by citing another federal district court case, v. Randy, that found material

the nondisclosure of a bank's lack of legal licensing while the bank sold its securities.1895

The Division calls "spurious" the ER Respondents' contention that it failed to prove they were

unlicensed escrow agents when Mr. Bersch and Mr. Wanzek both testified that they never applied to

be licensed as escrow agents and ER Financial was never licensed as an escrow business. The Division

further distinguishes the ER Respondents' analogies to dry cleaners and valets, which do not involve

the statutorily required "sale, transfer [or] encumbrance" of property, and contain no "contingent

happening or non-happening of a specific event or performance or nonperformance of a prescribed act"

24

I

!
i

I
I

i
!

E 25

26

I
I

;

I
I

27I

I
I

28

1889 Tr. at 1390.
1890 Tr. at 1390, 1621-1622, 1759-1760.
1891 ER Respondents Br. at 58.
1892 ld. at 59, citing A.R.S. §§6-813, 6-831, et. seq.
1893 ld., quoting Tonto Creek Estates Homeowners Ass'n v. Arizona Corp. Comm'n, 177 Ariz. 49, 55, 864 P.2d 1081, 1087
(App. I993) and Commercial Lzfe Ins. Co. v. Wright, 64 Ariz. 129, 139, 166 P.2d 943, 949 (I946).
1 I d .
1895SEC.  v.  Randy , 38 F. Supp. 2d 657, 669 (N.D 111. 1999).
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other than payment to trigger return of the clothes or car. The Division argues that the difference in

this matter is that the ER Respondents held personal property, the truck loan contracts and title liens,

"in connection with the sale, transfer [or] encumbrance ... of ... personal property," the trucks. The

Division notes that unlike the dry cleaner or valet, whether ER Financial returned a truck loan contract

and title lien to Concordia was contingent upon the trucker paying off the loan or defaulting, in which

case Concordia was obligated to provide a substitute Conditional Sales Contract.'896 For ER Financial

to deliver the truck loan contract and title lien to the investor was contingent upon whether Concordia

defaulted or consented for ER to do s0.1897

While the ER Respondents argue that no investor expressed concern over their unlicensed

escrow business, the Division contends this argument is erroneous because the test for materiality is an

objective standard: "Under this test, there is no need to investigate whether an omission or misstatement

was actually significant to a particular buyer."1898 The Division further contends that it is irrelevant

that the ER Respondents were not shut down and no investor was thereby harmed, because, like a drunk

driver who does not get in an accident, the public is still endangered and the law violated.

The Division further argues that the ER Respondents' argument that the Commission lacks

jurisdiction over escrow issues should be rejected because the Division is seeking not to enforce escrow

laws but the anti-fraud provisions of the Act. The Division argues that the SEC was not found to be

21

18 attempting to enforce Nevada escrow licensing laws in Levine, or bank licensing laws in Randy. The

19 Division contends that the securities fraud in those cases, like this matter, arose from the failure to

20 inform investors of the unlicensed, and therefore unlawful, business activity they were conducting.

b) Analvsis and Conclusion

22 The ER Respondents challenge the sufficiency of the evidence to establish the Division's

23 allegations that they acted as unlicensed escrow agents or operated an unlicensed escrow business. The

24 uncontroverted testimony of Mr. Bersch and Mr. Wanzek was that they were unaware of escrow

25 licensing requirements and that ER Financial was never licensed as an escrow business.1899 The ER

26

27

l28

18% See, e.g., Exh. S-l2a at §§ 1.10 and 4.1.
1897See, e.g., Exh. S- l2a at §§4.2, 4.3, and 7.
1898 Hirsch,237 Ariz. at 463-464 'll 27, 352 P.3d at 932-933.

1899 Tr. at 1621, 1703, I759~l760, 1928.
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1 Respondents speculate that perhaps ER Financial actually had an escrow license as the memories of

2 Mr. Bersch and Mr. Wanzek may have faded on this issue, or ER Financial may have obtained a license

3 through the actions of someone else, or ER Financial may have obtained a license by operation of some

4 unidentified law. Administrative hearings in Arizona require proof by a preponderance of the

5 evidence.l9°° We find the Division, through the uncontroverted testimony of Mr. Bersch and Mr.

6 Wanzek, has met this standard of proof to establish that the ER Respondents were not licensed as

7 escrow agents or as an escrow business.

8 We next consider whether the activities engaged in by the ER Respondents constituted the

9 actions of escrow agents or an escrow business. Each of the investment contracts for which the

10 Division asserts a violation against the ER Respondents consisted of both a Servicing Agreement,

l l signed on behalf of Concordia and the investor, and a Custodial Agreement, signed on behalf of

12 Concordia, the investor, and ER Financial as Custodian.l9°l Under the terms of the Custodial

13 Agreement, ER Financial, as Custodian, was to hold the Conditional Sales Contracts and "all evidences

14 of title with respect to the vehicles covered by the Contracts, with separate assignments executed by

15 Concordia which effect the arrangement and transfer of the Contracts and title to the vehicles to

16 Investor."'9°2 ER Financial was to hold the Conditional Sales Contracts and supporting documents

17 until: l) the trucker defaulted or paid off the loan, at which time the documents would be returned to

18 Concordia; or 2) Concordia defaulted under the terms of the Servicing Agreement, at which time the

19 investor could request the documents if Concordia failed to cure its default.'9°3

20 W e f ind that  the Condi t iona l Sales  Contrac ts  and t i t le  documentat ion he ld by  the ER

21 Respondents constituted escrow property, as defined by A.R.S. §6-80l(7). The ER Respondents held

22 this escrow property, which they otherwise had no right, title or interest in, in connection with the sale

23 of personal property (i.e., the trucks), until one of the contingencies specified in the Servicing

24 Agreement occurred, at which time the ER Respondents were to deliver the Conditional Sales Contracts

25 and title documentation to Concordia or the investor. This procedure differs from the ER Respondents'

26

27

28

1900 Culpepper v. State, 187 Ariz. 43 I , 437, 930 P.2d 508, 514 (App. 1996).
1901See, e.g. ,  Exhs.  Sl2a,  S- l2b.

1902See, kg. ,  Exh.  s- Izb at §§ 2,  3.
1903 See, e.g., Exhs. S-l2a at §§ 3.7, 4, S-l2b at 4.1.
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1

2

3

4

5

6

7

comparisons, dry cleaning and valet parking, neither of which involve a sale, transfer, encumbrance or

lease of property. Accordingly, we find that the procedure whereby the ER Respondents' held

Conditional Sales Contracts and title documents under the terms of the investment contracts meets the

definition of escrow, under A.R.S. § 6-80l(4). The ER Respondents acted as escrow agents and

conducted an escrow business, under A.R.S. § 6-80l(5) and (6). By acting as escrow agents and

conducting an escrow business, the ER Respondents were required to be licensed pursuant to A.R.S. §

6-813.

8 A violation of the escrow licensing laws is a matter for ADFI. However, if the failure to disclose

9 that violation allegedly results in fraud involving the offer or sale of a security, then such an allegation

10 is properly before the Commission. Here, the ER Respondents made statements to investors that they

11 would be holding Conditional Sales Contracts and vehicle title documents without disclosing that these

12 were escrow activities and that the ER Respondents were not licensed as escrow agents or an escrow

13 business. Whether this omission by the ER Respondents was material does not depend on its actual

14 significance to any particular investor, as the test of materiality is an objective one.I904 The Levine

15 court found that a reasonable investor would want to know that the escrow agent receiving the

16 investor's money was not licensed to engage in that activity. We agree that this would be material

17 information to a reasonable investor, especially considering that the unlicensed escrow activity of the

18 ER Respondents could have been subject to a cease and desist order from ADFI,'905 or seizure of the

19 escrow property if ADFI determined that ER Financial's "affairs [were] in an unsafe condition."!9°°

20 We conclude that the omission of information to investors that Mr. Bersch, Mr. Wanzek, and

21 ER Financial acted as unlicensed escrow agents and an unlicensed escrow business constituted the

22 omission ofa material fact, in violation ofA.R.S. §44- l99 l (A)(2). We assess the number of violations

23 against the ER Respondents based upon the number of investment contracts attributed to each: 132

24

25

26

27

28

1904 Hirseh,237 Ariz. at 463 1127, 352 P.3d at 933.
1905 A.R.S. §6-137 provides, in pertinent pan:
A. If it appears to the superintendent that any person has engaged, is engaging or is about to engage in any act, practice or
transaction which constitutes a violation of this title ... the superintendent may issue an order directing the person and
directors, officers, employees and agents of the person to cease and desist from engaging in the act, practice or transaction
or doing any act in furtherance of the act, practice or transaction and to take appropriate affirmative action, within a
reasonable period of time as prescribed by the superintendent, to correct the conditions resulting iron the act, practice or
transaction.
1906 A.R.S. §6-833(A).
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violations by ER Financial, 63 violations by Mr. Bersch, and 53 violations by Mr. Wanzek.

6. Low Risk and Safetv of Principal

In the Division's Opening Post-Hearing Brie£ the Division contends that Mr. Bersch

4 represented to Mr. Luhr,Ms.Patricola, and Ms. Fuhrman that there was little to no risk to the Concordia

investment and that their principal amounts would be safe. The Division further contends that Darrell

and Kathy Martin, who learned about the investment from Mr. Wanzek, were attracted to invest

because the Concordia investment provided safety of principal.

The ER Respondents argue that the Division has failed to identify how it believes that these

representations were false. The ER Respondents further contend that this claim was not included in

the Amended Notice, havingbeenmentioned for the first time by the Division in its opening statement

at the hearing.'9°7 The ER Respondents contend that there was no notice of this allegation prior to the

hearing and that it would violate due process to consider this charge.

The Division, in its Reply Brief states that it agrees to withdraw this theory of fraud "in order

to reduce the issues on which these Respondents will inevitably appeal."l908 Accordingly, we dismiss

the allegations of fraud against ER Financial, Mr. Bersch, and Mr. Wanzek arising from representations

that the Concordia investment was low risk and provided safety of principal.

17 7. Monitoring Concordia's Financial Position
i
l18

19
l
l

l

a) Argument

In the Division's Opening Post-Hearing Brief, the Division alleges that Mr. Bersch and Mr.

20 Wanzek represented to at least two investors, Mr. Dennison and Ms. LeMay, that they monitored

21 Concordia's financial position for the investors.19°9 The Division contends that Mr. Bersch testified

22 that he did not recall receiving financial information about Concordia and, therefore, he could not have

23 been monitoring Concordia's financial position.'9l° The Division further contends that Mr. Wanzek

24 testified that he did not always receive Concordia's financial statements and, therefore, it was

25 misleading for him to represent that he was monitoring Concordia's financial position.19! I

26

27

28

1907 Tr. at 15.
l90s Division Reply Br. at 38.
1909 Tr. at 510, Exhs. S-2£ S-l7e. See also Exh. S-2h.
1910 Tr. at l903~I904.
1911 Tr. at 1637-1640.
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1 The ER Respondents contend that this charge was not mentioned prior to the Division's

2 Opening Post-Hearing Brief The ER Respondents state that they do not consent to the trial of this

3 charge and contend that consideration of this new charge would be unfair and violate due process as

4 they have not had an opportunity to present witnesses or evidence on this issue.

5 The ER Respondents contend that should the Commission consider this charge, the charge

6 arises from an undated, unsigned letter. 1912 The ER Respondents argue that the Division did not prove

7 that Mr. Bersch or Mr. Wanzek sent the letter. The ER Respondents further argue that the Division did

8 not establish when the letter was sent and, therefore, the Division cannot prove the statement was false

9 when it was made because Mr. Bersch and Mr. Wanzek were on Concordia's Board for a period of

10 time and Mr. Wanzek did receive some financial statements.

l l The Division, in its Reply Brief; restates its theory that Mr. Bersch and Mr. Wanzek

12 misrepresented that they monitored Concordia's financial position. The Division contends that it raised

13 this theory of fraud for the first time in its Opening Post-Hearing Brief because the hearing provided

14 the Division its first opportunity to determine whether Mr. Bersch and Mr. Wanzek monitored

15 Concordia's financial position as they claimed. The Division contends that it could not make this

16 determination sooner because Mr. Borsch asserted his privilege against self-incrimination throughout

17 his examination under oath and Mr. Wanzek refused to appear for an examination under oath. Since

18 the Division was not aware that Mr. Bersch and Mr. Wanzek did not monitor Concordia's financial

19 position until they testified at hearing, the Division could not have alleged this fraud theory prior to the

20 hearing. The Division argues that Mr. Bersch and Mr. Wanzek should not get "free passes" for this

21 fraud violation based on Mr. Bersch's invocation of his privilege against self-incrimination and Mr.

22 Wanzek's refusal to appear for an examination under oath.l913 The Division argues that failing to

23 consider this fraud violation would be contrary to the Act's "broad intent to sanction wrongdoing in

24 connection with the purchase or sale of securities."!9!4

25

2 6 . .

27

28

1912 Exhs. S-2£ Sl7e.
1913 Division Reply Br. at 48.
1914Grand v. Nacchio, 225 Ar iz.  171, 174 116, 236 P.3d 398, 401 (2010).
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l b) Analvsis and Conclusion

2 The Division alleges a violation of A.R.S. § 44-l99l(A)(2) based upon misrepresentations to

3 two investors by Mr. Bersch and Mr. Wanzek that they monitored the financial condition of Concordia.

4 This allegation was not raised by the Division prior to the filing of its Opening Post-Hearing Brief

5 Although not specifically stated, we infer the Division makes a motion to conform the Amended Notice

l l

When issues not raised by the pleadings are tried by express or implied

consent of the parties, they shall be treated in all respects as if they had

been raised in the pleadings. Such amendment of the pleadings as may

be necessary to cause them to conform to the evidence and to raise these

issues may be made upon motion of any party at any time, even after

judgment, but failure so to amend does not affect the result of the trial of

these issues. If evidence is objected to at the trial on the ground that it is

not within the issues made by the pleadings, the court may allow the

pleadings to be amended and shall do so freely when the presentation of

the merits of the action will be subserved thereby and the objecting party

fails to satisfy the court that the admission of such evidence would

6 to the evidence.

7 The Commission's rules allow for the amendment or correction of formal documents and

8 provide that "[formal documents will be liberally construed and defects which do not affect substantial

9 rights of the parties will be disregarded."l9'5 Motions are to conform insofar as practicable with the

10 Arizona Rules of Civil Procedure.I9I6 The Arizona Rules of Civil Procedure apply when procedure is

not otherwise set forth by law, by the Commission's Rules of Practice and Procedure, or by regulations

12 or orders of the Commission.!917 Rule l5(b) permits theories of liability to be treated as if they were

13 raised in the pleadings when they are tried by the express or implied consent of the parties.l9I8 Rule

14 l5(b) provides:

15

16

17

18

19

20

21

22

23

24

25

26

27

28

1915 A.A.c. R 14-3-106(E).
1916 A.A.C. R.14-3-106(K).
1917 A.A.C. R. l4-3- lOI(A).
191sDietz v. Waller, 141 Ariz. 107, 1 12, 685 p.2d 744, 749 (1984).
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2

3

4

5

6

8

9

prejudice the party in maintaining the party's action or defense upon the

merits. The court may grant a continuance to enable the objecting party

to meet such evidence. 1919

Amendments under Rule l5(b) allow a case to ultimately be tried on its merits and such

amendments should be liberally allowed in the interests ofjustice. 1920 Whether an issue has been tried

under Rule 15(b) will depend upon the facts of the case, but the record must have some affirmative

7 showing that the unpleaded issue was reached.1921 A failure to object to the introduction of evidence

on the ground that it is not within the issues sufficiently implies consent to try such issues.l922 However,

permitting evidence relevant to an existing issue to be admitted without objection does not constitute

10 implied consent to the trial of an issue which has not been raised.l923 It would be error to refuse to

l

l l allow an amendment of a pleading to conform to proof on the ground that the amendment would be a

12 change in theory. 1924 If the amendment would cause prejudice or surprise, it may be properly

13 refused.1925 "Whether an issue has been tried with the implied consent of the parties depends upon

14 whether the parties recognized that the unpleaded issue entered the case at trial, whether the evidence

15 that supports the unpleaded issue was introduced at trial without objection, and whether a finding of

16 trial by consent prejudiced the opposing party's opportunity to respond."!926

17 At the hearing, Ms. LeMay testified that she received a letter from ER Financial ("ER Letter")

18 addressed "To our Portfolio Investors," which stated that "When you have additional limos to invest in

19 contract, please let us know so we can place in with [sic] Concordia as to earn l2%."I927 The ER Letter

20 further stated that "[a]s in the past, we also will monitor the financial position of Concordia."I928 The

21 ER Letter was undated and unsigned, but closed with the typewritten names of Mr. Bersch and Mr.

22

23

24

25

26

27

28

1919 Ariz. R. Civ. P. 15(b). Rule l5(b) was subsequently amended, effective January I, 2017.
1920 Continental Nat 'l Bank v. Evans, 107 Ariz. 378, 381, 489 P.2d 15, 18 (1971).
1921Hill v. Chubb Life American Ins. Co., 182 Ariz. 158, 161, 894 P.2d 701, 704 (1995).
1922 In re Estate of McCauley, 101 Ariz. 8, 18, 415 p.2d 431, 441 (1966).
1923 Magma Copper Co. v. Industrial Comm 'n of Arizona, 139 Ariz. 38, 47 (1983).
1924 McCauley,101 Ariz. at 18, 415 P.2d at 431.
1925See Bujanda v. Montgomery Ward & Co. Inc., 125 Ariz. 314, 316, 609 P.2d 584, 586 (App. 1980), Eng v. Stein, 123
Ariz. 343, 347, 599 P.2d 796, 800 (1979).
1926 United States v. Shanbaum, 10 F.3d 305, 312-13 (5th Cir. 1994) (interpreting the similar federal rule, Fed.R.Civ.P.
l5(b)).
1927 Tr. at 287, Exh. S-2f.
1928 ld.
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l

1 Wanzek.!929 The ER Respondents, noting that the ER Letter was unsigned and undated, objected to

2 the admission of the ER Letter as to relevance.I930 The Division argued that Ms. LeMay testified that

3 it came from ER Financial and that the ER Letter was relevant in its impact upon Ms. LeMay's decision

4 to make another investment.!93! The ER Letter was admitted into evidence by the Administrative Law

5 Judge over the objection by the ER Respondents.'932 Ms. LeMay initially testified that she received

6 the ER Letter in 2010, then stated she was not sure when, but she might have received it in 2009, then

7 clarified that she received it "within a year or two" after making her Concordia investment in 2002,

8 then later testified that the hand-written date of "9/20/06" on the ER Letter was written by her as being

9 the date she had a conversation with either Mr. Bersch or Mr. Wanzek regarding a subsequent letter

10 from Concordia that would havebeenreceived, according to the ER Letter, "in a few weeks."'°33 Mr.

11 Dennison testified that he received the ER Letter on August 10, 2006.1934

12 Later at the hearing, the Division elicited testimony from Mr. Wanzek as to whether he received

13 Concordia's financial statements when he served on Concordia's board of directors from 2000 through

14 2008.1935 The testimony of Mr. Wanzek was that he received some financial statements, but he could

15 not recall when.'936 The Division questioned Mr. Bersch as to whether he received Concordia's

16 financial statements as a member of Concordia's board of directors from 2000 through 2005.1937

17 Counsel for the ER Respondents objected that the Division's questioning "goes into what the legal

18 duties of the board members are."1938 The objection was overruled by the Administrative Law

19 Judge.l939 Mr. Bersch testified that he did not recall receiving financial statements while he was a

Here, the ER Respondents cannot be deemed to have consented to trying the issue ofmonitoring

20 member of Concordia's board of directors.!°"°

21

22

23

24

25

26

27

28

1929I d .

1930 Tr. at 288.
1931 Tr. at 288-289.
1932 Tr. at 289.
1933 Tr. at 286-290, E>d1. S-2£
1934 Tr. at 510-51I , Exh.  S- l7e.
1935 Tr. at 1637-1640.
1936 ld.

1937 Tr. at 1903-1904.
1938 Tr. at 1903.
1939

1940 Tr. at 1903-1904.
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l l

i

1 Concordia's financial position. The ER Respondents objected to admission of the ER Letter into

2 evidence and objected to the Division's questions of Mr. Bersch regarding the issue of his receiving

3 financial statements. The Division never stated an intention of trying this issue until the filing of the

4 Division's Opening Post-Hearing Brief Had the Division moved to amend the Notice to conform to

5 the evidence at the hearing, the ER Respondents would have been put on notice to address the new

6 charge, or request a continuance to present testimony or evidence. Instead, the ER Respondents had

7 no opportunity to present any defense to this allegation. Considering this new allegation would be

8 particularly prejudicial to the Respondents as Mr. Wanzek testified that he had received some

9 Concordia financial statements, but he could not recall the time periods of their receipt. With proper

10 notice, the ER Respondents may have been able to produce financial statements they received to admit

at the hearing, or other documents that could have refreshed Mr. Wanzek's recollection as to when he

12 received financial statements. We conclude that the ER Respondents did not have an opportunity to

13 present all of the relevant factual details regarding this alleged violation. Accordingly, we dismiss the

14 two allegations of fraud against ER Financial, Mr. Bersch, and Mr. Wanzek arising from

15 representations that they monitored Concordia's financial position.

16 8. Failure to Disclose Concordia's Losses and Financial Condition

17 In the Division's Opening Post-Hearing Brief, the Division alleges that Mr. Bersch failed to tell

18 Ms. Patricola prior to her investments, in April and November 2008, that: Concordia had suffered a net

19 loss in 2006; Concordia had a record number of voluntary repossessions between July 2007 and June

20 2008, three of Concordia's competitors shut their doors in January 2008, and Concordia had an excess

21 of inventory from repossessions while market prices were dropping.

22 The ER Respondents argue that there was no notice of this allegation prior to the hearing and

23 considering the allegation would violate due process. The ER Respondents argue that if this charge is

24 considered, the allegation is not factually supported.

25 The Division, in its Reply Brief states that it agrees to withdraw this theory of fraud "in order

26 to reduce the issues on which these Respondents will inevitably appeal."'94l Accordingly, we dismiss

27

2 8 1941 Division Reply Br. at 38.
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1 the allegations of fraud against ER Financial, Mr. Bersch, and Mr. Wanzek arising from the failure to

2 disclose Concordia's losses and financial condition to Ms. Patricola.

3 F. Control Person Liabilitv

4 The Division contends that Mr. Borsch and Mr. Wanzek are not only liable for their individual

5 violations of antifraud provisions, but they are jointly and severally liable as control persons for ER

6 Financials' antifraud violations. The ER Respondents present no arguments against the allegation of

7 control person liability.

8 Under A.R.S. § 44-l999(B), "Every person who, directly or indirectly, controls any person

9 liable for a violation of section 44-1991 or 44-1992 is liable jointly and severally with and to the same

10 extent as the controlled person to any person to whom the controlled person is liable unless the

l l controlling person acted in good faith and did not directly or indirectly induce the act underlying the

12 action." For the purposes of A.R.S. §44-l999(B), a person may include an individual, corporation or

13 limited liability c0mpany.l942

14 ER Financials' Articles of Organization reserved management of the limited liability company

15 to its members, Mr. Bersch and Mr. Wanzek.'943 Mr. Wanzek testified that he and Mr. Bersch, as the

16 sole members of ER Financial, had the legal power to control the entity's activities.'944 Accordingly,

17 we find that Mr. Bersch and Mr. Wanzek are liable as control persons for the anti fraud violations of

18 ER Financial, pursuant to A.R.S. §44-l999(B).

19 G. Marital Communitv Liabilitv

20 The Division contends that the marital community of David and Linda Wanzek is subject to

21 liability under the Act. The ER Respondents argue that the Commission has no jurisdiction over the

22 marital community as the Wanzeks are residents of Florida. As we determined, supra, the Wanzeks

23 possess community property from which a community obligation may be satisfied, and the Commission

24 has jurisdiction to consider claims against the community.

25 The ER Respondents contend that Mrs. Wanzek had no involvement with Concordia. This

26 asserted defense is irrelevant as the Division's claim against the marital community arises from the

27

28

1942 A.R.S. §44-l80l(l7).
1943 Exh. S~l66.
1944 Tr. 81 1706.

l
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H .

l

l

l

1

i

l

l

l actions of Mr. Wanzek. As we noted above, a debt incurred by a spouse is presumed to be an obligation

2 of the martial community unless the presumption is overcome by clear and convincing evidence.!945

3 The ER Respondents cite no evidence that would overcome the presumption of liability of the marital

4 community.

5 Remedies

6 The Division argues that the Commission has broad authority to order respondents to remedy

7 violations of  the Act. The Division contends that the Respondents should pay restitution and

8 administrative penalties for their violations of the Act. The Division also seeks the entry of a cease

9 and desist order against the Respondents for future violations.

10 The Division asserts that 59 investors, who invested in Concordia through Mr. Bersch, Mr.

1 l Wanzek, and ER Financial, have not been repaid a total of $2,643,939.65 of the principal they invested.

12 The Division contends that: Mr. Bersch was the salesmen for 28 investors, who are owed

13 $l,l29,530.2l, Mr. Wanzek was the salesman for 19 investors, who are owed $946,lll.35, and,

14 although no individual salesman was identified in the record, ER Financial sold to the remaining 12

15 investors, who are owed $568,298.09.I946

16 The Division argues that, pursuant to A.R.S. §§44-2032(l) and 44-2003(A), Concordia and ER

17 Financial should be ordered to pay restitution of $2,643,939.65 jointly and severally. The Division

18 contends that Mr. Bersch and Mr. Wanzek should be ordered to pay restitution for their violation of the

19 registration statutes, A.R.S. §§ 44-1841 and 44-1842: $1,129,530.21 for Mr. Bersch, jointly and

20 severally with Concordia and ER Financial, and $946,l l 1.35 for Mr. Wanzek, jointly and severally

21 with Concordia and ER Financial. The Division further contends that Mr. Bersch and Mr. Wanzek, as

22 primary violators of the antifraud provisions of A.R.S. § 44-l99l(A), and as control persons of ER

23 Financial, who violated A.R.S. §44- l99l(A) for all 132 investment contracts, should be ordered jointly

24 and severally liable with ER Financial for its violations of A.R.S. §44-l99l(A).

25 The ER Respondents argue that the Division has failed to meet its burden of proof to establish

26

27

2 8 i
1945 Hrudka, 186 Ariz. at 91-92, 919 P.2d at 186187.
1946 Exp. S-l94 at 3 of3.
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6
l

7

8

9

l

I

l
ll

10

l l 1

12

13

l
14

15

116 l

17

118

1 9

the restitution it seeks.I9'" The ER Respondents contend that the data summary!948 relied upon by the

Division is inaccurate and unreliable, failing to account for millions of dollars paid by Concordia

through 2003.1949 The ER Respondents further contend that the Division's calculations fail to take into

4 consideration the principal reduction and release in the Second Amendments. The ER Respondents

contend that the Second Amendments were valid contracts that reduced the amount to zero owed to

any investors.

The ER Respondents note many other flaws of the Division's data summary: it fails to consider

tax benefits received by many of the investors, it includes restitution for investors who testified they

did not want it; it includes restitution to Lisa Fuhrman, who actively participated in selling the

Concordia investments, the list of salespeople excludes Lisa Fuhrman, Ken Crowder, Chris Crowder,

Randy Albers, and Charles Buttke; it excludes some family members of the Respondents but not the

Farmers, who are Mr. Bersch's sister and brother-in-law,!950 it fails to reflect withdrawals, such as

those paid to Ms. I-Iodel; it fails to combine the Guest and Singleton family groups.

The ER Respondents further contend that the data summary was prepared by a forensic

accountant, Mr. Beliak, but the Division failed to follow the rules required for an expert witness. The

ER Respondents note that an expert witness has "scientific, technical, or other specialized knowledge"

and is "qualified by knowledge, skill, experience, training or education."'95 l The ER Respondents

contend that Mr. Beliak is a trained and certified forensic accountant whose data summary was based

upon his review of historical financial records and required tens of thousands of data points. The ERil

l

2 0

2 1

Respondents quote Mr. Beliak's testimony:

Q:

22

Did you prepare the Exhibit S-194 using the standards and

processes and procedures that you would use when preparing an
i

23

l2 4 A:

expert report as a certified public accountant?

I used my education, experience and background to summarize

25

26

27
l

28

1947 In addition to raising arguments in its closing brief on this issue, Concordia has submitted notice ofjoinder to those
arguments raised by the ER Respondents. Concordia's Joinder.
1948 EM. S-194.
1949 ER Respondents Br. at 7 I , citing Tr. at l 128-1 131, 2456.
1950 Tr. at I 127.

1951 ER Respondents Br. at 72, citing Ariz. R. Evid. 702.

i
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Q:

l

l

1 the information that was provided to me. I did not approach it

2 any differently than whether I'm called as an expert or not, you

3 know. My position is to bring the information and summarize it

4 as accurately as I can.

5 All right. So there would be no difference between what this

6 report shows if you had produced it as an expert and what we

7 actually have here. Fair to say?

8 A: There would be no difference. 1952

9 The ER Respondents argue that the Division is required to disclose the entire case file of each

10 testifying expert.I953 The ER Respondents argue that the Division realized this and disclosed Mr.

11 Beliak's case file when the Division submitted his original summary, Exhibit S-172, in April 2015.

12 The ER Respondents contend that when Mr. Beliak created a new summary and testified in December

13 2016, the Division did not provide access to his updated case file, instead claiming he was a lay witness

14 and refusing to disclose any additional documents. The ER Respondents contend that Exhibit S-194

15 should not be considered because of the Division's evasion of its disclosure requirements.

16 The ER Respondents further note that if Concordia's Exhibit C-24 was used as an alterative,

17 that document contains many of the same flaws including the failure to consider payments before 2003,

18 failure to give effect to the Second Amendment, and failure to consider tax benefits.

19 The ER Respondents and Concordia argue that the Commission, pursuant to A.A.C. R14-4-

20 308(C)(5), may consider the ability to pay when awarding restitution. The ER Respondents note that

21 the unrebutted testimony of Mr. Bersch and Mr. Wanzek was that they had limited assets and could not

22 afford to pay millions of dollars in restitution.'954 The ER Respondents also cite the following as

23 mitigating factors: 1) Mr. Bersch and Mr. Wanzek "tried to do everything correctly, and they did not

24 intentionally commit any violations," 2) "the claims in this matter are very stale," 3) overall, the

25 investors received over $5.4 million more than they invested, 4) Mr. Bersch and Mr. Wanzek "have

26 strong character and are deeply involved in their communities and have exceptional reputations;" 5)

27

28

1932 Tr. at 1055.

1933ER Respondents Br. at 72, citing Slade v. Schneider,212 Ariz. 176, 1801125, 129 P.3d 465, 469 (App. 2006).
1954 Tr. it 1623-1626, 1760-1761.
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2

l3

5

6

7

8

9

10

l l l

12

13

14

15

.17

18

this case "has caused a heavy burden of stress on [Mr. Bersch and Mr. Wanzek],"!955 and 6) Mr. Bersch

and Mr. Wanzek have paid extensive attorney's fees in their defense.

Concordia contends that it cannot pay a restitution order and, at the t ime of the hearing, its sole

4 asset was a pool of sub-prime used truck loans with a face-value of approximately $2.45 million.1956

Concordia notes that its assets have continued to shrink through the costs of litigation and that, if forced

to liquidate through bankruptcy, the truck loans would sell for "a minute percentage that would be

consumed by bankruptcy costs, senior administrative and priority claims, and senior creditors."'957

Concordia contends that labeling the Conditional Sales Contracts as securities would subordinate them

to most other creditor claims in bankruptcy,l958 resulting in little or no recovery from a restitution or

penalty order. Concordia contends that at the time of the hearing it could afford a restitution order of

approximately $75,000, assuming no subsequent legal expenses following the hearing.'959

Concordia argues that the investors were mostly wealthy individuals, sophisticated, many of

whom met the qualifications for being accredited investors. Concordia notes that very few of the

investors testified at the hearing.

Concordia lists the following factors as further bases for finding the Division's restitution

16 request inappropriate:

The majority of investors made money or received their investment

back'l960
l

19

20

21
l

l
l

22

Concordia paid out more investment money than it received,196 I

Concordia closed the window to new investments when too many came

in and declined purchase requests,l962

Concordia refunded money upon request until the Great Recession made

that f inancially impossible;23

24

25

26

27

28

1955 Tr. at 1627-1629, 1762.
1956 Tr. at 2451.
1957 Concordia Br. at 19-20, citing Tr. at 925, 928-929, 2450-2452.
1958 ld. at 20, citing I l U.S.C. 510and In re Del Biaggio,834 F.3d 1003, lol l (9th Cir. 2016).
1959 Tr. at 2454.
1960 Tr. at 2408.
1961 Tr. al 2408, Exh. S-I94.
1962 Tr. al 1630.
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•

.

•

.

1

1

.

This action was filed years after the fact, and after years of open activity;

When expanding in 2006, under Mr. Crowder, Concordia conservatively

increased its loan loss reserve to about $3.59 million and maintained its

cash position to just over $2 million to appropriately protect against

future losses that could otherwise have been distributed as income,

What the Division labels as misrepresentation of Concordia's 2006

financial condition was, instead, prudent business judgment attesting to

Concordia's conservative accounting practices,

Concordia avoided filing Chapter 7 bankruptcy twice to instead make

timely, monthly payments back to investors at a much higher amount

than had it filed Chapter 7 bankruptcy and liquidated;

Concordia designed the amendments to maximize the return to the

investors and keep timely, monthly payments at the amounts to which

investors were accustomed and a majority preferred,

Concordia cut its staff from 30 to 7;

Mr. Crowder took on, and sti ll maintains, the roles of  multiple

employees,

Mr. Crowder cut his pay for years, and only reinstituted his 2006 salary

after investors received their 45% pursuant to the Second Amendment

and following additional downsizing;

Concordia twice renegotiated its office lease and twice relocated to

smaller office space,

Concordia reviewed and cut costs on everything it could,!963

Concordia created quarterly newsletters to provide timely company

updates and financial information to investors, even though it was bad

news,

l

2

3

4

5

6

7

8

9

10

l l

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

2 8 1963 Tr. at 2394-2395.
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.l

•

Concordia tried to take on new business by servicing debt for third

parties as a way to generate additional revenue,

Concordia tried to find institutional investors for a separate company for

which it could provide loan servicing as a way to generate additional

.

revenue,

Mr. Crowder met with, and took personal phone calls from, investors to

explain efforts to cut costs and the financial situation, with an

.

.

acknowledgment that bankruptcy was possible;

Mr. Crowder provided his cell phone number to investors,19°4

All but 30 of Concordia's investors outperformed the market during a

.

historic economic collapse,'965

The investors understood, by acknowledgment and notice, that this was

.

.

.

.

2

3

4

5

6

7

8

9

10

l l

12

13 a high-risk investment;

14 The Division did not bring claims against its own witnesses who sold

15 these investments, Sunset Financial and Lisa Fuhrman,I966

16 A member of a Federal Reserve Bank board of directors reviewed and

17 sold these investments without seeing issue,

18 A registered broker-dealer reviewed and sold the Concordia investments

19 without seeing issue,

20 Even the investors understood that the amendments and payouts were

21 more prudent than bankruptcy. 1967

22 Concordia further argues that the Division has failed to provide sufficient evidence for its

23 requested restitution order. Concordia notes that Ms. Hodel testified to having received interest

24 payments back to 1999, received more than her initial principal, and had documentary proof that the

25 Division never requested to see. 1968 Concordia argues that the Division's accountant refused to credit

26

27

28

1964 Ex. C-2l at C00017l.
1965 Tr. at 2448, Exh. c-24.
1966 Tr. at 720, 1473.
1967 Tr. at 757, 2077, 2155.
1968 Tr. at 973-974, 981, 1001, 1014, 1490.
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1 any payments not documented on a ledger and did not account for over $24,000 paid to the Hodels in

2 2004, which Ms. Hodel acknowledged receiving.'9'9 Concordia argues that auditors found no missing

3 payments to investors. With simple math, Concordia contends that payments to the Hodels in 1999 on

4 their investment of $75,000 at 12% interest for the sixteen months from November 1999 through

5 February 2001, at $900 per month, would total $l4,400.I970 Concordia argues that the $14,400 total

6 from this sixteen-month period, combined with the 2004 payments of $24,000, totaling $38,400,

7 exceeds the Division's claimed principal amount owed to the Hodels of $35,953.09.I971

8 Concordia also contends that the Division failed to offset gains of over $50,000 to one account

9 of investor Jack Guest against another account of his that suffered losses, even though Mr. Guest

10 informed the Division that he was the investor for both accounts.l972 Concordia further contends that

l l restitution requested for the Bachmann Trust account and the Schuringa Charitable Trust account

12 includes over $100,000 in omitted principal payments made prior to 2004. 1973 Additionally, Concordia

13 argues that the Division erroneously requests $90,000 in principal payments for insiders, the Farmers,

14 who are Mr. Bersch's relatives, and Lisa Fuhrman, who sold Concordia investments. Concordia argues

15 that the Division's restitution request should be rejected as the evidence shows that the Division failed

16 to apply reliable standards for determining offsets, designating insiders, and refusing to account for

17 interest paid for a period of years.

18 Concordia further argues that: this matter was caused by the Great Recession; the Division

19 refuses to acknowledge that others have received commissions from Concordia in addition to ER

20 Financial; the Division uses the term "duress" in spite of financial reality and the term's legal definition;

21 and that the Division falsely asserts that Concordia sought to raise new investor money.

22 In its Reply Brief the Division argues that the Commission has broad authority to order the

23 Respondents to remedy their violations of the Act, "including, without limitation, a requirement to

24

25

26

27

28

1969 Tr. at 990-991, 1112-1 l 13, Exh. C-28 at C00157l .
1970 By our math, the monthly payment on a $75,000 investment paying l2% annually would be $750, for a sixteen-month
total of$l2,000.
197] We note that our lesser calculation of $12,000 paid over sixteen months, when added to the $24,000, also exceeds the
claim of$35,953.09.
1972 Tr. at 1092-1093, l 502-l503; Exh. S-l8l atAccol3l00-Accol3lol.
1973 Exh. S-l81 at ACCOl 3076, at ACCOl3258.
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6
W

7

8

9

10

l l

provide restitution as prescribed by the rules of the [C]ommission."'974 The Division contends that

ordering violators of the Act to make their victims whole by paying restitution advances the Act's

remedial purposes and investor protection. The Division quotes the Arizona Court of Appeals for the

proposition that "[r]equiring the [violators] to make restitution to the victims has a deterrent effect,

5 which also serves the public interest."'975

The Division contends that Concordia offered Exhibit C-24 to rebut the Division's financial

data summary finding $2.643 million of principal is owed to 59 investors. The Division notes that the

ER Respondents did not object to Concordia's introduction of Exhibit C-24.I976 The Division contends

that while Mr. Dekmejian, who prepared Exhibit C-24, admitted mistakes and inaccuracies therein, the

Commission should order restitution of at least $2,296,l85.l5, the amount conceded in Exhibit C-

24.1977

12

13

14

The Division contends that its forensic accountant, Mr. Beliak, prepared Exhibit S-194 from

investment documents, ledgers and spreadsheets produced by Concordia in response to a subpoena

duces tecum of the State of Califomia. 1978 The Division asserts that Mr. Beliad< determined the amounts
1
1

1
1

15 Concordia repaid investors by examining Concordia's account ledgers and spreadsheets, which

16 sometimes presented conflicting information.!979 The Division states that Mr. Beliak used the ledgers

17 as the best available evidence because the ledgers documented dates, check numbers and amounts of

18 i

19

1

2 0

2 1

22

payments Concordia sent to investors while the spreadsheets just identified amounts without check

numbers.I980 The Division asserts that Mr. Beliak used the spreadsheets to credit payments when

ledgers were not available.'98' The Division notes that in many instances Mr. Beliak determined

investors were owed less principal than Concordia calculated.!982 The Division contends that it tried

to reconcile the differences between S-194 and C-24 by requesting information from Concordia, but

23

l
l24

l
25

26

27
1

28

1974 A.R.S. §44-2032(l), A.A.C. R14-4-308(A) and (C).
1975Trimble, 152 Ariz at 556, 733 p.2d at l 139.
1976 Tr. at 2411-2422.
1977 Tr. at 2413-2414, 2415, 2417, 2420-2421. Exh. C-24.
1978 Tr. at 1028, 1033-1034, 1140, 1224-1225, Exhs. S-l8l, S-182.
1979 Tr. at 1033-1034, 1077, 1107, 1123-1125.
1980 Tr. 31 1033-1034, 1 107.
1981 Tr. at 1107-1 108.
1982 Tr. at 1038, Exh. S-l94 al Tab lA.

1
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2

3

5

6

7

8

9

10

l l

12

13

14

1 Concordia failed to provide it.1983

The Division argues that Exhibit S-194 was accurate as to the date it was prepared based upon

the documents produced by Concordia, with Concordia only having provided ledgers and spreadsheets

4 for some of the time period at issue and the ER Respondents providing no evidence of repayments to

investors. The Division denies the Respondents' allegation that Mr. Beliak made judgment calls about

repayment amounts to credit, stating instead that he relied upon the evidence provided by Concordia.

The Division argues that because payment is an affirmative defense, the Respondents bore the burden

to prove payments they made. 1984 The Division contends that the Respondents' failure to keep records

of some payments it made should not be used to harm investors. The Division contends that it is not

refusing to credit the Respondents for payments made from 1998 through2003, and, pursuant to A.A.C.

R14-4-308(C), they can be credited for any payments they can verify they made.

The Division contends that its restitution request does not take into account the Second

Amendments, which purported to reduce principal amounts owed to investors by 55% and release

Concordia and its agents from liability, because the Second Amendments are void and of no effect

15 because of the Act's anti-waiver statute, A.R.S. § 44-2000.1985 Citing an Arizona District Court

16 opinion, the Division argues that the legislature enacted A.R.S. § 44-2000 to prevent sellers of

17 securities from using contractual waivers to narrow investor protection under the Act.1986 The Division

18

19

argues that the Second Amendments have no effect upon the Commission's authority to order the

Respondents to repay full restitution to the investors.

20 The Division argues that investment losses are not "tax benefits" and the Respondents cite no

21 authority for their contention that purported tax benefits should offset the restitution owed. Further,

22 the Division contends that the Commission's Rule governing restitution, A.A.C. R14-4-308(C), does

23

24

25

26

27

28

1983 Tr. at l 118.

1984 Division Reply Br. at 86,citing B & R Materials, Inc. v. U S Fly & Guar. Co., 132 Ariz. 122, 124, 644 P.2d 276, 278
(App. 1982) ("Payment is an affirmative defense which must be pled and the burden is upon the defendant to prove payment
with some affirmative evidence").
was A.R.S. §44-2000. Contrary stipulations void
Any condition, stipulation or provision binding any person acquiring any security to waive compliance with this chapter or
chapter 13 of this title or of the rules of the commission is void.
1986Division Reply Br. at 87, citing R & L Ltd Investments, lne. v. Cabo: Inv. Properties LLC, 729 F. Supp. 2d 1110, 1113
(D. Ariz. 20 l0).

77088258 DECISION no.



DOCKET no. S-20906A-14-0063

1

2

3

4

i5

6

7

8

9

10

l l

not provide for a respondent to be credited for tax benefits received by an investor.1987

Regarding the Respondents' contention that the Division seeks restitution for some investors

who do not want restitution, the Division notes that the Commission generally orders funds refused by

an investor to be disbursed,pro rata, to the remaining investors.

The Division argues the irrelevance of Respondents' contentions that some salespeople who

sold Concordia investments are not included in Exhibit S-194, and that one salesman, Ms. Fuhrman, is

listed to receive restitution. The Division contends that these people are not respondents. The Division

argues that the Division and the Commission have broad discretion in enforcing the Act, quoting the

Arizona Court of Appeals in a criminal case:

[I]t is within the prosecuting attorney's discretion to file charges or refuse

to charge for reasons other than the mere ability to establish guilt. He

12

13

may consider a wide range of factors in addition to the strength of the

in in the publicdeciding whether prosecution would be

14

state's case

interest. 1988

15

16

17

18

19

Accordingly, the Division contends that whether others sold Concordia investments "does not excuse

Respondents' sales or mitigate their violations."!989

The Division notes that the Respondents "complain that [Exhibit] S-194 does not group

investments by members of the Guest family or the Singleton family."!99° The Division asserts that

this contention is irrelevant as the Respondents failed to cite any evidence in the record to support a

21

20 claim that these families should be grouped together.

Regarding Mr. Belial, the Division contends that he was not an expert witness and he did not

22

23

24

25
l

1

26

l

1
27

28

1987 A.A.C. R14-4-308 provides, in pertinent part:
C. If restitution is ordered by the Commission,
I. The amount payable as damages to each purchaser shall include:
a. Cash equal to the fair market value of the consideration paid, determined as of the date such payment was originally paid
by the buyer; together with
b. interest at a rate pursuant to A.R.S. § 44-1201 for the period from the date of the purchase payment to the date of
repayment, less
c. The amount of any principal, interest, or other distributions received on the security for the period from the date of
purchase payment to the date of repayment.
1988 State v. Buchholz, 139 Ariz. 303, 309, 678 P.2d 488, 494 (App I983) (internal quotation omitted).
1989 Division Reply Br. at 89.
l%Wh
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l

2

3

4

5

6

submit an expert report. The Division notes that an expert witness is one who testifies "in the form of

an opinion."199! The Division argues that "[h]aving certain knowledge, skill, experience, training or

education does not convert a fact or summary witness into an expert witness if the witness does not

testify in the form of an opinion."1992 The Division contends that Mr. Beliak testified as a fact witness

who summarized the voluminous documents produced by Concordia regarding investments and

repayments to investors. The Division argues that Exhibit S-194 "was a summary of those documents,

not an expert report containing opinions" and "[t]he Division did not ask Mr. Beliad< his opinion on

anything."!°93 The Division contends that, when the Respondents attempted to characterize Mr. Beliak

7

8

9

16

as an expert witness at the hearing, the Administrative Law Judge correctly ruled that Mr. Beliak "has

10 not been brought forth as an expert witness."!9°4 The Division further denies the Respondents'

11 assertion that the Division refused to disclose additional documents when Mr. Beliak updated his

12 summary. The Division argues that it sent an email to Respondents' counsel on December 5, 2016,

13 that updated the list of documents reviewed by Mr. Beliak, as Division counsel stated on the record

14 and Respondents' counsel acknowledged.'995 The Division notes that the Administrative Law Judge

15 found that "the documents that went into the summary [S-194] have been produced."'996

The Division argues that full-restitution should be ordered against the Respondents to the 59

17 investors to whom are owed $2,643,939.65.1997 The Division cites the United States Supreme Court:

18 "[I]t is well settled that once the Government has successfully bore the considerable burden of

19 establishing a violation of law, all doubts as to the remedy are to be resolved in its favor."1998 The

20 Division acknowledges that the Commission has discretion to reduce a restitution obligation "if

21 necessary or appropriate to the public interest and consistent with the protection of investors."'°°9 The

22 Division contends that reducing the Respondents' restitution obligations would undermine investor

23

24

25

26

27

28

1991 Quoting Ariz. R. Evid. 702.
1992 Division Reply Br. at 89.
1993 Id.
1994 Id. at 90, citing Tr. at 1071-1075.
1995 Tr. at 1073.
1996 Tr. at 1074-1075.
1997Exh. S-194 at page 3 of3.
1998 Fi Homann-La Roche Ltd v. Empagran S.A., 542 U.S. 155, l70-7] , 124 S. Ct. 2359, 2370, 159 L. Ed. 2d 226 (2004)
(internal quotation omitted).
1999 A.A.C. RI4-4-308(C)(5).
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3
l

4

5

6

7

8

9

l l

.13

l protection and be contrary to the public interest.

The Div is ion notes  that  Mr.  Bersch,  Mr.  W anzek,  and ER Financ ia l made over $3.09

million.2000 The Division further states that from 2006 to 2016, Concordia paid Mr. Chris Crowder2°°1

and Mr. Dekmejian2°°2 over $1 .7 million each, while Concordia lost more than $ l3.8 million from 2006

to 20142003 The Division contends that the sums paid to Mr. Chris Crowder and Mr. Dekmejian show

that they were not working to maximize the funds Concordia could return to investors, but rather, they

"did not want their gravy train to end."2004 The Division argues that if Concordia goes bankrupt, it "is

not surprising given how much compensation [Mr. Chris] Crowder and [Mr.] Dekmejian have paid

themselves."2005 Should any of the Respondents file for bankruptcy, the Division notes that a

10 Commission order for restitution is non-dischargeabIe.2°°6

The Division further cites numerous aggravating factors supporting the order of signif icant

12 penalties against the Respondents:

Mr. Chris Crowder had no interest in knowing what Mr. Bersch, Mr.

14

.15

16 l

.17

.

.

18

19

20

21

Wanzek, and ER Financial told investors.2°°7

Concordia did not supervise how Mr. Bersch, Mr. Wanzek, and ER

Financial marketed the Concordia investments.2008

Concordia did nothing to determine if an investor had the financial

wherewithal to invest.2°°9

Mr. Bersch and Mr. Wansek misrepresented to investors that they

monitored Concordia's financial position for the investors.20!0

Mr. Chris Crowder periodically took money for himself from
l
l

22

l23

l24

25

26

27

28

2000 Exh. S-I94 at pages 1-2 of3.
2001 Tr. at 539-540, 623-624, 2500, 2508, 251 I.
2002 Tr. al 2505-2507, 2509, 2512-2516, Exh. S-I64 at ACCOl 1898, ACCOl 1901, ACCOl 1903.
2003Exp. ER-2 at C000053, C000055-C000056, c000122, c000134, c000141, C000159, C000I 64.
2004 Division Reply Br. at 93.
2005 Id.
2006 ld. citing 1 I U.S.C. 523(a)(l9).
2001 Tr. at 94, 130.
2008 Tr. at 129.
2009 Tr. at 96-97.
2010Tr. at 510, 1637-1640, 1903-1904, Exhs. S-2f, S-2h, S-l7e.

1
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1

2

3

4

5

6

7

8

9

10

l l

12

13

14

15

16

17 served as the investors' collateral,20!7 to Concordia.20I8

18

19

20

2 1

.22

Concordia's petty cash.20" He also used his company credit card for

personal items.2012 Mr. Chr is  Crowder 's  misappropr iation of

Concordia's funds for personal use became bad enough that Mr.

Dekmejian made him enter a repayment agreement.2°!3

Mr. Chris Crowder, in blaming the economy for Concordia's financial

condition, wrote investors that "Concordia was in a good position back

in December of 2006,"20"' but did not inform them that Concordia's

December 31, 2006 financial statement showed an $838,186 net loss.

Concordia threatened to, and did, withhold monthly payments owed to

investors to force them to sign the First Amendment.2°l 5

In 2010, Mr. Chris Crowder and Mr. Dekmejian attempted to raise more

money for Concordia without disclosing it was nearly bankrupt, instead

misrepresenting that Concordia had "a portfolio with stellar

perf0rman¢e."20l6

In November 2010, without the investors' permission, Concordia

instructed ER Financial to return the vehicle titles, which purportedly

When Mr.

Wanzek sent the vehicle titles to Concordia, the investors' purported

collateral was gone2019 and the Respondents had breached Sections 4.1,

4.2, and 4.3 of the Servicing Agreement and Section 4 of the Custodial

AgI€Cll1€Ilt.2020

Starting in December 201 l, Concordia threatened to not return any more

l

23

24

25

26

27

28

2011 Tr. at 1883.
2012 Tr. at 1883-1884.
2013

2014 Tr. at 182-183, Exh. S-2i.

2015 Tr. at 299~302, 516517, 565~566, Exhs. S-2k, S-21.
2016 Exh. ER-15 at ACC01 1566.
2017 Tr. at 1696, 1753.
2018 Exh. S-16l at14.
2019 Tr. at 1697.

2020 See, e.g., Exhs. S-l2a, S-12b.
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l

2

3

.4

of the investors' principal unless the investors agreed to forego 55% of

the  ba lance  due  and s igned re leases  purpor tedly  abso lv ing the

Respondents of any liability.202 !

Not long after imposing the Second Amendment, Mr. Chris Crowder

5

6

7

8

9

10

l l

12

13

14

15

raised his six-figure salary by 40%.2022

Additionally, the Division contends that Mr. Bersch and Mr. Wanzek terminated ER Financial

in response to the Division's investigatory subpoena for ER Financial's records.2023 The Division

asserts that the ER Respondents have concealed and refused to produce at least one thousand pages of

ER Financial's documents held by their counsel.2024 The Division notes that Mr. Bersch invoked his

privi lege against self-incrimination when asked whether he purposely terminated ER Financial to

frustrate the Division's investigation and whether he destroyed or directed another to destroy ER

Financial's records after being served with the Division's subpoena.2025 The Division contends that,

based on Mr. Bersch's invocation of his privilege against self-incrimination, the Commission should

draw an adverse inference against the ER Respondents that they destroyed ER Financial's records to

frustrate the Division's investigation.2°2°

16 1. Restitution

17

18

The Commission has the authority to order restitution pursuant to A.R.S. §44-2032.2027 If the

Commission orders restitution, each purchaser shall receive:

19 a. Cash equal to the fair market value of the consideration paid, determined

20

2 1

22

23

24

25

26

27

28

2021 Tr. at 587-588.
2022 Tr. at 624625.
2023 Exh. S-168.
"M'1w.a¢l600,1653-1654.
""EMm S473 M3L 3485
2026 Citing, e.g.,Baxter v. Palmigiano,425 U.S. 308, 316-319, 96 s. Cl. 155 l, 1557-1558, 47 L. Ed. 2d 810 (l976);Curtis
v. M&S Petroleum, Inc.,174 F.3d 661, 673-675 (5th Cir. I999) (fact-finder may draw an adverse inference against a party
iiom the assertion of the Fifth Amendment privilege by a witness whose interests are aligned, such as the party's agents or
representatives).
2021 A.R.S. §44-2032 provides, in pertinent part:
If it appears to the commission, either on complaint or otherwise, that any person has engaged in, is engaging in or is about
toengagein any act, practice or transaction that constitutes a violation of this chapter, or any rule or order of the commission
under this chapter, the commission, in its discretion may:
l. Issue an order directing such person to cease and desist from engaging in the act, practice or transaction, or doing any
other act in furtherance of the act, practice or transaction, and to take appropriate affirmative action within a reasonable
period of time, as prescribed by the commission, to correct the conditions resulting from the act, practice or transaction
including, without limitation, a requirement to provide restitution as prescribed by rules of the commission.

77088
263 DECISION no.



DOCKET no. S-20906A-14-0063

as of the date such payment was originally paid by the buyer; together

with

l

2

3 b. Interest at a rate pursuant to A.R.S. § 44-1201 for the period from the

4 date of the purchase payment to the date of repayment, less

5 c. The amount of any principal, interest, or other distributions received on

6 the security for the period from the date of purchase payment to the date

7 of repayment.2°28

8 The Commission may order alternative restitution terms based on the circumstances of the respondent

9 and the purchasers, if necessary or appropriate to the public interest and consistent with the protection

10 of the investors, including specifying a lesser amount of restitution if the respondent lacks sufficient

l  l assets.2°29

12 The Respondents have challenged the restitution amounts proffered by the Division, which are

13 derived from the summary of Mr. Beliak, Exhibit S-194. The Respondents contend that Exhibit S-194

14 was improperly submitted by the Division as Mr. Beliak was not treated as an expert witness. At the

15 hearing, the Division argued, and the Administrative Law Judge accepted, that Exhibit S- 194 was being

16 offered as a summary pursuant to Rule 1006 of the Arizona Rules of Evidence.2030 Rule 1006 provides:

The proponent may use a summary, chart, or calculation to prove the

content of voluminous writings, recordings, or photographs that cannot

be conveniently examined in court. The proponent must make the

originals or duplicates available for examination or copying, or both, by

other parties at a reasonable time and place. And the court may order the

17

18

19

20

21

22 proponent to produce them in court.

23 "A witness may summarize the information contained in voluminous reports or records as long as the

24 information contained in the documents would be admissible and the documents are made available to

"[T]he purpose of Rule 1006 is to give parties an25 the opposing party for their inspection."2°3'

26

27

28

202s A.A.c. R14-4-308(cXI).
2029 A.A.C. R144-308(cx5).
2030 Tr. at 1074-1075.
2031Rayner v. Starer Chem. Co., 120 Ariz. 328, 333-334, 585 P.2d 1240, 1245-1246 (App. 1978).
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1 opportunity to detect and prepare for inaccurate summaries."2°32

2 Rule 1006 does not impose any restriction upon persons who prepare a summary, nor does the

3 rule require that summaries be prepared by persons qualified as experts. The record demonstrates that

4 the Respondents were provided with the documents that Mr. Beliak used to prepare the summary.2033

5 Mr. Beliak's summary was based upon payment records submitted to the Division by Concordia.2034

6 Under A.A.C. R14-4-308(C)(l), we award restitution to investors based upon their investment

7 less payments they received. We find that the Division has established, by a preponderance of the

8 evidence, that Exhibit S-194 is the best evidence of restitution owed to Concordia investors. B y

9 adopting Exhibit S-194, we allow the Respondents to demonstrate additional payments made that may

10 offset the calculations of the Division. We specifically reject the Respondents' summary, Exhibit C-

l l 24. Instead we consider specific arguments made by the Respondents that may establish bases for

12 modification of amounts in Exhibit S-194, while allowing us to disapprove of those methodologies

13 applied by the Respondents that we find inappropriate.

14 The Respondents challenge the amount owed to Donald and Kathleen Hodel, investor number

15 50 on Exhibit S-194. The Respondents contend that the Hodels received uncredited payments

16 exceeding the $35,953.09 of restitution requested on their behalf The Division makes no contrary

17 assertion regarding these payments. We find that the Respondents have proven that the Hodels received

18 funds that were not reflected in Exhibit S-l94. These funds exceed the requested restitution amount of

19 $35,953.09. Accordingly, we disallow the restitution requested on behalf of the Hodels.

20 The Respondents further contend the existence of uncredited payments made to the Bachmann

21 Trust and the Schuringa Trust Account. Upon review of the documents cited for uncredited payment

22 of the Bachmann Trust, we find a total of 87 entries of payments totaling $130,161.29.2035 Exhibit S-

23 194 does not list a Bachmann Trust, but the Division has credited repayments totaling $l35,l 77. 13 to

24 investors Gregory and Lori Bachmann. The spreadsheets reflect separate payments to Jack

25

26

27

28

2032 Craekel v. Allstate Ins. Co., 208 Ariz. 252, 2671] 56, 92 P.3d 882, 897 (App. 2004).
2033 Tr. at 1072-1075.
2034 Tr. at 1028, 1033-1034, 1077, 1107, 1123-1 125, 1140, 1224-1225.
2035Exp. S-l8l at ACCOI3076-ACCOl3077.
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1

1

1 Schuringa20" and the Schuringa Charitable Trust.2037 Exhibit S- 194 does not list restitution being owed

2 to the Schuringa Charitable Trust, although Jack and Susan Schuringa are listed as being owed

3 $1 ,308.46. We find that the Respondents have not established any modification is due to the restitution

4 totals of Exhibit S-194 based on payments to either the Bachmann Trust or the Schuringa Trust

5 Account.

6 The Respondents argue that the Division failed to offset gains on one account of investor Jack

7 Guest toward losses on another account. Exhibit S-194 shows one account for Jack W. Guest and

8 another account for the Guest Charitable Trust. While Mr. Guest may be involved in both accounts,

9 we find no basis to offset gains of the trust against losses of the individual. The Respondents further

10 assert that Exhibit S-194 fails to combine the Guest and Singleton family groups, however they state

l l no basis why those groups should be combined. The Respondents have not established a basis for

12 adjusting restitution as to the Guests or the Singletons.

13 The Respondents argue that restitution should be excluded for the Farmers, who are Mr.

14 Bersch's relatives, and Lisa Fuhrman, who also sold Concordia investments. The Division contends

15 these arguments are irrelevant and that they have prosecutorial discretion. We have acknowledged the

16 prosecutorial discretion of the division,supra. We find the Respondents have not established a basis

17 to exclude the Farmers or Ms. Fuhrman from an order for restitution.

18 We further dismiss the Respondents' arguments that a restitution order should be discounted to

19 reflect tax benefits or to account for the Second Amendment. Restitution offsets are allowed for

20 distributions received on a security.2°38 The Respondents cite no authority to allow a reduction of

21 restitution for any tax benefits received. As the Division argues, the Second Amendments, which

22 reduced the investors' remaining principal by 55%, are contrary to A.R.S. § 44-2000 and, therefore,

23 are void.

24 We conclude that restitution has been established as owing to 58 investors in a total amount of

25 $2,607,986.56, of which Mr. Bersch was the salesman for 27, totaling $ l ,093,577. 12, and Mr. Wanzek

26 was the salesman for 19, totaling $946,l l 1.35. As control persons of ER Financial, Mr. Bersch and

27

28

2036 Exh. S-l8l atAccol3l2l-Accol3l23.
2037 Exh. S~l8l at ACCOl3255-ACCOl3259.
203s A.A.c. R14-4-308(cxl)(¢).
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\

1 Mr. Wancek are liable jointly and severally for its antifraud violations, pursuant to A.R.S. § 44-

2 l999(B). The Respondents argue that the Commission should use its discretion, pursuant to A.A.C.

3 R14-4-308(C)(5), to order a lesser amount of restitution. The Respondents have presented

4 uncontroverted evidence of their financial difficulty in complying with an order for full restitution. The

5 Respondents also argue that the investors were "[a]lmost universally, wealthy individuals" and that

6 the Division failed to prove that any were not accredited at the time of their purchases.2039

7 A modification of restitution under A.A.C. R14-4-308(C)(5) requires consideration of the

8 circumstances of both the respondents and the purchasers, with alterative restitution terms being

9 implemented only if necessary or appropriate to the public interest and consistent with the protection

10 of the investors. We have determined restitution is owed to fifty-eight investors, many of whom the

l  l record contains no details of their financial circumstances. The record does not establish that ordering

12 alterative restitution terms would be necessary or appropriate to the public interest and consistent with

13 the protection of the investors. We find that full restitution is appropriate.

14 2. Administrative Penalties

15 The Division asserts that the Commission may assess an administrative penalty of up to $5,000

16 for each violation of the Securities Act. The Division contends that Concordia, through the sale of 7

17 promissory notes and 132 investment contracts, committed 139 violations of A.R.S. §44-1841 and 139

18 violations ofA.R.S. §44-1842. The Division recommends Concordia pay the maximum administrative

19 penalty of $1 ,390,000. The Division contends that Mr. Bersch committed 63 violations each of A.R.S.

20 §§ 44-1841 and 44-1842, and recommends Mr. Bersch pay the maximum administrative penalty of

21 $630,000. The Division states that Mr. Wanzek committed 53 violations each of A.R.S. §§ 44-1841

22 and 44-1842, and recommends Mr. Wanzek pay the maximum administrative penalty of $530,000.

23 The Division argues that ER Financial committed 132 violations each of A.R.S. §§ 44-1841 and 44-

24 1842, and recommends ER Financial pay the maximum administrative penalty of $l,320,000.

25 Additionally, the Division asserts that ER Financial committed 132 violations of A.R.S. §44-

26 1991. For these violations, the Division recommends that ER Financial pay the maximum

27

2 8 2039 Concordia Br. at 20.
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l administrative penalty of $660,000. The Division contends that Mr. Bersch and Mr. Wanzek, as control

2 persons under A.R.S. § 44-l999(B), should be ordered to pay jointly and severally the administrative

3 penalty assessed against ER Financial for its violations of A.R.S. §44-1991 .

4 The parties have argued the presence of aggravating and mitigating factors for the Commission

5 to consider.

6 Under A.R.S. § 44-2036(A), the Commission has authority to assess an administrative penalty

7 of no more than $5,000 for each violation committed.2040 The record establishes that Concordia

8 committed 139 violations of A.R.S. § 44-1841 and 139 violations of A.R.S. § 44-1842. As  to

9 Concordia, we find the following significant aggravating factors: imposition of the Second Amendment

10 in an attempt to eliminate full repayment of investors' principal, elimination of the investors' collateral

l l through the request and receipt of the truck titles from ER Financial, in violation of the terms of the

12 Servicing Agreements and Custodial Agreements; the failure to supervise ER Financial's marketing of

13 the investment; and the high compensation Concordia paid to Mr. Crowder and Mr. Dekmejian. We

14 find the following significant mitigating factors: a lack of scienter that the investments were securities,

15 the financial condition of Concordia, most investors made a profit or broke even on the investment.

16 After weighing all the relevant factors, we find that substantial penalties are warranted against

17 Concordia. We find that a penalty of $700,000 is appropriate for the registration violations committed

18 by Concordia.

19 The record establishes that ER Financial committed 132 violations each of A.R.S. §§44-184 l

20 and 44-1842, Mr. Bersch committed 63 violations each of A.R.S. §§ 44-1841 and 44-1842, and Mr.

21 Wanzek committed 53 violations each of A.R.S. §§ 44-1841 and 44-1842. ER Financial further

22 committed violations of 132 violations of A.R.S. § 44-1991. As to the ER Respondents, we find the

23 following significant aggravating factors: terminating ER Financial and refusing to produce documents

24 in response to the Division's investigatory subpoena, elimination of the investors' collateral through

25 the return of the truck titles to ER Financial, in violation of the terms of the Servicing Agreements and

26

27

28

2040 A.R.S. §44-2036 provides, in pertinent pan:
A. A person who, in an administrative action, is found to have violated any provision of this chapter or any rule or order of
thecommission may be assessed an administrative penalty by the commission, after a hearing, in an amount of not to exceed
five thousand dollars for each violation.

77088268 DECISION NO.



DOCKET no. S-20906A-l4-0063

2

3

4

5

6

7

8

9

l Custodial Agreements; and the high compensation the ER Respondents received for their roles in the

investments. We f ind the following signif icant mitigating factors: a lack of scienter that the

investments were securities, a lack of scienter that the ER Respondents acted as unlicensed escrow

agents pursuant to the Custodial Agreements; dismissal of some of the fraud allegations; the financial

conditions of the ER Respondents, character evidence in favor of Mr. Bersch and Mr. Wanzek, and

most investors made a profit or broke even on the investment. After weighing all the relevant factors,

we find that substantial penalties are warranted against the ER Respondents. We find that the following

penalties are appropriate for the registration violations committed by the ER Respondents: $400,000

for ER Financial, $63,000 for Mr. Bersch, and $53,000 for Mr. Wanzek. Additionally, we find that a

10 penalty of $300,000 is appropriate for the antifraud violations committed by ER Financial.

l l 3. Cease and Desist

1 2

1 3

1 4

1 5

1 6

1 7

1 8

1 9

20

21

22

The Division requests that the Respondents be ordered to cease and desist from future violations

of the Act, pursuant to A.R.S. §44-2032. Concordia argues against the imposition of a cease and desist

order. Concordia argues that the last sales occurred at the end of 2008, with Mr. Crowder attempting

to end them sooner, seeking to instead bring in institutional investors. In support of its argument,

Concordia quotes an unreported federal district court case: "Without a factual basis supporting a

contention that a future violation is likely to occur, a permanent injunction is not an appropriate

remedy."204 l

In its Reply Brief, the Division argues that in 2010, Concordia sought to raise $10 million from

investors by misrepresenting that it had a "portfolio with stellar performance."2°42 The Division

contends that cease and desist orders are properly entered against respondents who have violated

securities 1aws.2043 The Division argues that the Respondents sold 132 unlawful investment contracts

23

24

25

26

27

2 8

2041 S.E.C. v. Dunn, No. 2:09-CV~2213 JCM VCF, 2012 WL 3096646, at *4, 2012 U.S.Dist. LEXIS 105462, at *ll (D.
Nev. July 30, 2012).
2042 Exh. ER-l5 at ACC01 1559, ACCO] 1566.
2043 Citing Black Diamond Fund, LLLP v. Joseph,211 P.3d 727, 738 (Colo. App. 2009) ("Compliance with the [Colorado
Securities Act] is necessarily in the public interest. We also find nothing arbitrary or capricious in the terms of a cease
and desist order that mandates compliance with those laws"), S.E.C. v. Alexander, 115 F. Supp. 3d 1071, 1086 (N.D. Cal .
2015) (permanent injunction warranted against future violations of  secur i ties law because defendants' actions were not
isolated incidents, they never public ly acknowledged the wrongfulness of their conduct, and they provided no assurances
against future violations), S.E.C. v. Deyon, 977 F. Supp. 510, 519 (D. Me. 1997) (permanent injunction warranted against
future violations because defendants would not admit wrongful conduct).

77088DECISION no.269



DOCKET NO. S-20906A-l4-0063

l

* * * ** * **

FINDINGS OF FACT

1.

David John Wanzek, CPA, had been licensed as a certif ied public accountant by the

i

over ten years and they refuse to acknowledge the wrongfulness of their conduct. The Division notes

2 that "Concordia brazenly asserts 'it should be commended' for its unlawful conduct."2°"4

3 The Respondents violated the Act by the sale of 132 investment contracts over ten years and

4 have demonstrated no recognition of the wrongful nature of their activities. We find the issuance of a

5 cease and desist order against the Respondents would be consistent with the public interest and

6 protection of investors.

7 * *

8 Having considered the entire record herein and being fully advised in the premises, the

9 Commission finds, concludes, and orders that:

10

l l Concordia Financing Company, Ltd., is a California corporation that was founded in

12 1994 by Kenneth Crowder.2045 Kenneth Crowder's son, Christopher Kenneth Crowder, joined

13 Concordia in September 1999 and he has been the president of Concordia since 2006.2046 Concordia

14 has not registered as a securities dealer or salesman with the Commission.2047

15 2. Lance Michael Bersch, CPA, has been licensed as a certified public accountant by the

16 Arizona State Board of Accountancy since December 16, 1985.2048 Mr. Bersch has worked as an

17 accountant in Lake Havasu, Arizona, from at least February 18, 1998, through at least December

18 2011.2049 Mr. Bersch served on Concordia's Board of Directors from February 4, 2000, until 20052050

19 Mr. Bersch has not registered as a securities dealer or salesman with the Commission.205! Mr. Bersch

20 has never applied to be licensed as an escrow agent with the Arizona Department of Financial

21 Institutions.2052

22 3.

23

24

25

26

27

28

2044 Division Reply Br. at 83, quoting Concordia Br. at 83.
2045 Tr. at 70, Amended Notice at 1] 10, Concordia's Amended Answer at 1] 10, Exh. S-l63 at 13, 16.
20"' Tr. at 66, 68, 93.
2"71Y.at69,l220,Exh.S-la
2048 Amended Notice at113, ER Respondents' Motion and Amended Answer at ii 3, Exh. S-I78b.
2049 Amended Notice at 113, ER Respondents' Motion and Amended Answer at113.
2050 Tr. at 1903, Exh. S-165 at Accol2l 39.
zosma Tr. at 1220, Exh. S-lc.
2"21w.31I703,1928
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1

2

3

4

5

6

Arizona State Board of Accountancy since April 17, 1995.2053 Mr. Wanzek had worked as an

accountant in Lake Havasu, Arizona, from at least February 18, 1998, through at least March 20102054

Mr. Wanzek served on Concordia's Board of Directors from February 4, 2000, until 20082055 Mr.

Wanzek had not registered as a securities dealer or salesman with the Commission2056 Mr. Wanzek

had never applied to be licensed as an escrow agent with the Arizona Department of Financial

Institutions.2°57

7

8

10 5.

4. Linda Wanzek had been the spouse of Mr. Wanzek from at least February 18, 1998,

through his death in 2018.2058 Linda Wanzek, as the putative personal representative of the estate of

9 David Wanzek, has been substituted in place of the late Mr. Wanzek in this action.2059

David and Linda Wanzek lived in Lake Havasu City, Arizona, from 1990 until April

l  l 2010, when they moved to Florida.2°'0

12 6. ER Financial & Advisory Services, LLC, was an Arizona limited liability company

13 organized on October 9, 200] .2061 ER Financial did business within or from the State of Arizona from

14 that date until at least December 2011.2062 ER Financial f iled with the Commission its Articles of

15 Termination on October 31, 20122063 The Commission issued to ER Financial a Certificate of

16 Termination on November 5, 20122064 ER Financial had not registered as a securities dealer with the

7.

17 Commission.2065 ER Financial had never been licensed as an escrow business.2°66

18 Management of ER Financial was reserved to its members.2067 Mr. Bersch and Mr.

19

20

21

22

23

24
i

i
25

26

27

28

2053 Amended Notice at 114, ER Respondents' Motion and Amended Answer at 1]4, Exh. S-l 78a.
2054 Amended Notice at 1]4, ER Respondents' Motion and Amended Answer at 1]4.
2055 Tr. at 1637, Exh. S-165 at Accol2l39.
2056 Tr. at 1220, Exh. s-id.
2057 Tr. at 1703 .
2058 Amended Notice at 117, ER Respondents' Motion and Amended Answer at to 7; See Notice of Death of David Wanzek,
dated August I, 2018, Stipulated Motion zo Substitute Linda Wanzek, in her Capacity as the Putative Personal
Representative of the Estate of David Wanzek, in Place of the Late Respondent David Wanzek, dated October 26,2018, at
2.
2059 Thirty-Third Procedural Order, dated October 30, 2018, at 20.
2060 Tr. at 1588-1589.
2061 Amended Notice at 1] 5, ER Respondents' Motion and Amended Answer at 1] 5, Exh. S-I66.
2062 Amended Notice at 1]5, ER Respondents' Motion and Amended Answer at 1]5.
2063 Amended Notice at 1]5, ER Respondents' Motion and Amended Answer at1]5, Exh. S-I68.
2064 ld.
2063 Tr. at 1220, Exh. s-1b.
2066 Tr. at 1703, 1928.
2067 Exh. s-166.
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2

3

5

6

7

8

9

10

l l

12

13

1 Wanzek were the sole members of ER Financial.2068

8. From at least February 18, 1998, through at least October 9, 2001, when they formed

ER Financial, Mr. Bersch and Mr. Wanzek did business as "ER Financial and Advisory Service" with

4 respect to their sale of the securities at issue.2069

9. Concordia engaged in the business of purchasing and servicing contracts for the sale of

used "big rig" trucks ("Conditional Sales Contracts" or "Contracts").2°7° The Conditional Sales

Contracts were subprime loans financing the purchase of big rig trucks by truckers who were usually

first~time owner/operators with bad credit.2°7 l

10. Concordia sought investor capital to purchase more Conditional Sales Contracts.2072

Concordia raised capital by issuing promissory notes ("Promissory Notes"), and investment contracts

in the form of Servicing Agreements ("Servicing Agreements") and accompanying Custodial

Agreements.2073 Each Custodial Agreement incorporated by reference "all terms and provisions" of

the associated Servicing Agreement.2°7"

14 l l. Under the Conditional Sales Contracts, truckers typically paid thirty percent interest to

15 Concordia.2075 Concordia paid its investors between ten percent and twelve percent interest.2076

16 12. Concordia purchased Conditional Sales Contracts using investor money pooled with

17 revenue from truckers' installment payments on their Conditional Sales Contracts, sales of repossessed

18 tnlcks, and insurance claims.2077 Concordia commingled investors' funds with those from other

19
2

20

21

investors and Concordia's profits in its bank account.2078 Concordia made interest payments to

investors using the pooled funds from the bank account.2079

13. Concordia sold Promissory Notes to Arizona residents in at least five transactions

22

23

24

25

26

27

28

2068 Tr. at 1706, Exh. s-166.
2069 Tr. at 1909-1910, Exhs. S-24b, S-4lb, S-I l9b, S-l23b, S-l37b.
2070 Tr. at 70, Amended Notice at 11 IO, Concordia's Amended Answer at 11 10, Exh. S-I je.
2071 Tr. at 115, 146.
2072 Amended Notice at 1] 10, Concordia's Amended Answer at 1110, Exhs. S-l je, S-163 at 26-27.
2073 Tr. at 77, Amended Notice at 1] 10, Concordia's Amended Answer at 1110.
2074 See e.g., Exh. S-l2b at Recital A.
2075 Tr. at 147.
2076 Tr. at 147.
2077 Tr. at 96, 98-100, Exh. S-I 80 at 27-28, 43.
207s Tr. at 98-102.

2079 Tr. at 100, Exh. S-l65 at 52.
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3

5

6

1 between September 10, 2002, and February 28, 20072080

14. Concordia sold another two Promissory Notes, on March 7, 2001, and May 7, 2005, to

an investor who directed Concordia, pursuant to other investment documents executed on those dates,

4 to send any communications to her address in Arizona208 l

15. The Promissory Notes provided that Concordia would make monthly interest payments

over a two-year term in amounts that varied from approximately ten to twelve percent armual1y.2082

7

8

9

Upon expiration of the two-year term, Concordia promised to pay any unpaid interest and return any

unpaid principaL2083

16.

12

Concordia's regular business practice was to deposit investor funds raised through

10 Promissory Notes into Concordia's account at Chino Commercial Bank, or its prior bank account,

ll before using those funds to purchase Conditional Sales Contracts.2°84

17. Between 1998 and 2008, at least 132 investments were made in Concordia by investors

13

14

15

16

17

entering Servicing Agreements with Concordia and accompanying Custodial Agreements with

Concordia and ER Financial.2085

18. Pursuant to the Servicing Agreements, in exchange for the monetary investment,

Concordia agreed to sell, assign and transfer to the investor Conditional Sales Contracts from

Concordia's inventory thereof.2086 Investors had no control or input over which Conditional Sales

18 Contracts were assigned to them.2087

19 19. All of Concordia's Servicing Agreements and Custodial Agreements were substantially

20 identical except for those changes for the name of the investor, the amount of the investment, the date,

21 and the interest rate.2088 Under the terms of the Servicing Agreements, Concordia paid investors

22 monthly interest at an annual rate of twelve percent or ten percent, with the lower rate used for new

23

24

25

26

27

28

2080 Amended Notice ate 12, Concordia's Amended Answer at 1] 12, Exhs. S-35e, S-35f, S-87e, S-l03a, S-I05a.
2081 Exhs. S-I l 5a, S-I 15b, s-1 le, S-I 15f.
2082 Amended Notice at 1] 13, Concordia's Amended Answer at 11 13, Exhs. S-35e, S35f, S-87e, S-l03a, S-l05a, S-I 15e,
S-I 15f
2083 Id.

20s4 Tr. at 79, 81, 83, 84, 87, 88-89, 98.
2oss See notes 790, 913, 914, supra.
2086 See, e.g., Exh. S-12a at §2, Exh. S-163 at 75, 80, Amended Notice at 1] 14, Concordia's Amended Answer at 11 14.
2087 Tr. at 103 .
2088 Tr. at 1908-1909.
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3

4

5

6

8

9

10

l l

12

13

l investments sold alter January 2004.2089

20. The Servicing Agreements included a warranty to the investor that Concordia conducted

a credit check of the truck purchaser "to determine the payment risk."2090 Proper credit checks were

important because if many truck purchasers defaulted, Concordia would not be able to collect on the

loans, and, in tum, Concordia would be unable to pay interest and principal to investors.2°9 l

21. Under Section 4.1 of the Servicing Agreements, Concordia was to deliver to ER

7 Financial, as the Custodian, "the originally executed Contracts and all evidences of title with respect

to the vehicles covered by the Contracts, with separate assignments executed by Concordia which effect

the assignment and transfer of the Contracts and title to the vehicles to Investor."2°92 In spite of this

provision, the investors were not listed on the truck titles.2°93 Instead, Concordia was listed as the

lienholder but signed the vehicle titles so that if Concordia defaulted and the Custodian released the

titles to the investors, the investors could put themselves as lienholders for the trucks by taking the

titles to the Department of Motor Vehicles.2°94

14 22. Under the terms of the Servicing Agreements, if one of an investor's Conditional Sales

15 Contracts went into default, Concordia would replace it by assigning and transferring to the investor a

16 "Substitute Contract" of equal or lesser principal balance than the defaulting Contract.2°95 Concordia

17 would deliver the Substitute Contract to the Custodian, who would mail the defaulting Contract back

18 to Concordia.2°96 The Custodian was to hold the Conditional Sales Contracts and vehicle titles that

19

20

2 1

Concordia assigned to an investor.2°97 The Custodian was obligated to hold the assigned Conditional

Sales Contracts "for the benefit of Concordia and Investor."2°98

23. Under Section 4.1 of the Servicing Agreements, the Custodian would return a

22 Conditional Sales Contract to Concordia upon Concordia's written representation to the Custodian and

l23

24

25

26

27

28

2089 Tr. at 147, See, e.g., Exhs.. S-2a, S-l2a at §§6.2, 6.3, Amended Notice ate 19, Concordia's Amended Answer ate] 19,
Exh. S-163 at Acc012140.
2090 See, e.g., EMI. S-l2a at §3.6.
2091 Tr. at 115-117.
2092 See, e.g., Exh.S-l2a at §4.1.
2093 Tr. at 119.
:we Tr. at 119, 136-137.
2095 See, e.g., Exp. S-l2a at §§ 1.10 and 3.7.
2096See e.g. , Exh. S-I2a at § 3.7.
2097See, e.g., Exhs. S-12a at §4.1, s-12b at §4.1

z09s ld.
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l

2

3
W
9

4

the investor that the Contract "either (a) has been paid in full and must be returned to the [track

purchaser], or (b) has incurred a Contract Default and is to be concurrently replaced with a substitute

C0ntl8¢[."2099

24.

5

6
l

7

25.8

9

10

l l
l

12

13

14

15

16
W
l

17

Pursuant to Section 4.2 of the Servicing Agreements, if Concordia defaulted under the

Servicing Agreement and failed to cure the default within 30 days, upon the investor's instructions, the

Custodian was obligated "to release to Investor the originally executed Contracts and all executed

assignments then in the possession of the Custodian."2'°°

Section 4.3 of the Servicing Agreements provided:

Assuming no Default by Concordia under this Agreement, the Custodian

shall continue to hold the originally executed Contracts and all executed

assignments of title until the earlier of (a) receipt of written instructions

signed by both Concordia and Investor providing for the disposition of

such Contracts and assignments, [or] (b) the payment in full, and release

of all the Contracts to Concordia for return to the [truck purchasers].2'°'

26. Under Section 6 of the Custodial Agreement, Concordia was to pay the Custodian, for

its services, a monthly fee calculated as a percentage of the principal balance of the underlying

investment.2!°2

18 27.

19

20

21

l22

The Servicing Agreements vested authority in Concordia to service the Contracts,

leaving no role for the investor in servicing the Contracts.2l°3 The Servicing Agreements provided that

unless Concordia defaulted and failed to cure the default within 30 days, the appointment of Concordia

as servicing agent was "irrevocable and can be modified only with the prior written consent of

Concordia, which consent may be withheld by Concordia for any reason whatsoever without regard to

23 any standard of reasonableness."2!°"

24 28. The Servicing Agreements limited an investor's ability to transfer his or her interest in

25

26

27

28

2099See, e.g., Exh. S-12a at §4.1.
2100See, e.g., Exh. S-l2a at §4.2.
2101See, Ag., Exp. S-l2a at §4.3.
2102See e.g., Exh. S-l2a at §6.
2103Tr. at 132-133, See e.g., Exh. S-12a at  §6.1.
2104 Tr. at 134-136, See e.g., Exh. S-l2a at §6.3.
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1I
I

2

3 29.
|

4

5

6

7

8

9

10 30.

11

12

13

the Contract by giving Concordia a 90-day right of first refusal to purchase the Contract at a price of

95 percent of the remaining principal owed to the investor.2105

The Servicing Agreements included an investor acknowledgement of "the importance

of utilizing an experienced servicing agent" for the subprime Contracts and stated the investor agreed

that "(a) the requirement under this Agreement that Concordia be retained as the servicing agent during

the entire term of  the Contracts is a material condition to Concordia's willingness to enter this

Agreement, and (b) the servicing fees to be paid to Concordia hereunder are fair and reasonable."2!°°

This provision reflected the investor's reliance upon Concordia's efforts and experience as a servicing

agent to collect the amounts due on the truck's financing contracts.2'°7

The Servicing Agreements included a section wherein the investor grants to Concordia

"an irrevocable power of attorney, coupled with an interest, authorizing and permitting Concordia

to do any and all things Concordia deems necessary and proper to carry out the purpose(s) of this

Agreement."2 l°8 Through this provision, investors delegated to Concordia all responsibility to service

14 the underlying Contracts.2!°°

3115 Section 12.8 of the Servicing Agreements provided that "This Agreement, and any

16 exhibits and schedules attached hereto, constitutes the entire agreement of the panties [and it] may

17 be amended only by written agreement executed by the parties."2' 10

18 32. Prior to 2009, when Concordia stopped making interest payments to investors, if  a

19 tucker defaulted on his or her Conditional Sales Contract, that default did not affect Concordia making

20 monthly interest payments to the investor to whom that Contract was assigned." 11 Concordia made its

21

22

23 33.

monthly interest payments to investors pursuant to the rate stated in the Servicing Agreements, not

pursuant to the performance of the assigned Conditional Sales Contracts.2' 12

Many of Concordia's Servicing Agreements and Custodial Agreements were offered

24

25

26

27

28

2105 Tr. at 139-141,See, e.g., Exh. S-l2a at § 7.1.
2106 Tr. at 151,See, e.g., Exh. S-l2a at § 8.
2107 Tr. at 151-152.
2108 Tr. at 152,See, e.g., Exh. S-l2a at § 12.1.
z109 Tr. at 152-153.
2110See, e.g., Exh. S-l2a at § 12.8.
2111Tr . at 167-169, 170-171, Exh. S- l65 at 40, 51.
2112 Tr. at 168, Exh. S-165 at 52.
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39.

W

1 and sold by Mr. Bersch or Mr. Wanzek, individually or through ER Financial.2113

2 34. Concordia paid finders' fees to persons who brought new investors to Concordia.2"4

3 After January 2004, Concordia set its finders' fees at a rate of five percent of the investment monies

4 received." 15

5 35. From February 2004 through August 2008, ER Financial was the only person or entity

6 to receive finders' fees from Concordia." 16 Concordia paid ER Financial $565,424.58 in finders' fees

7 during this period." 17

8 36. Concordia provided blank copies of Servicing Agreements and Custodial Agreements

9 to Mr. Bersch and Mr. Wanzek so they could complete the documents with investors.2' 18 The

10 salesperson for the investment would sign the Custodial Agreement on behalf of ER Financial.2' 19

l l 37. Investors would provide their investment checks, payable to Concordia, to ER

12 Financial.2120 ER Financial would send the investors' checks to Concordia with the Servicing

13 Agreements and Custodial Agreements.2'2'

14 38. Concordia neither supervised the marketing of its investments by Mr. Bersch, Mr.

15 Wanzek, and ER Financial, nor requested to review the marketing materials and sales pitches they

16 used.2'22

17 Concordia did nothing to determine fan investor had the financial wherewithal to make

18 an investment and it did not use questionnaires or other materials to determine whether investors were

19 accredited investors.2123

20 40. Of  the 132 Concordia investment contracts, Mr. Borsch signed the Custodial

21 Agreements and was the salesman for 63.2124 Mr. Wanzek signed the Custodial Agreements and was

22

23

24

25

26

27

28

2113Tr. at 1721-1722, Exh. S-165 at 19-20.
2114 Exh. S-163 at 42-43.
2113 Exh. C-7 at C000084.
2116 Exh. S-l69 at ACCO] l404-Accol 1408.
2117 Exh. Sl69 at ACCO] I404-ACCOl 1408; Exh. S-194 at 2 o f 3 .
2118 Tr. at 95, 1909.
2ll9 Tr. at 1321-1322.
2120Tr. at 96, 1655.
2121 Tr. at 96. 1655-1656.
2122 Tr. at93, 94, 129, 130.
2123 Tr. at 96-97.
2lz4 See Tr. at 1321-1322. See also note 913, supra.
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1

2

the salesman for 53 of the investment contracts.2!25 Sixteen Custodial Agreements were signed by an

unidentified person on behalf of ER Financial.2!26

3

4

5

6

41. At least 12 investors in Concordia's Servicing Agreements and Custodial Agreements

were told by Mr. Bersch or Mr. Wanzek, in selling the investment, that an investment in Concordia

would be liquid or that the investor would be able to get his or her money back.2127

42. In selling the Concordia investment to five investors, Mr. Borsch did not disclose that

7 Concordia would pay him or ER Financial a commission or finder's fee if they invested.2!28 In selling

8 the Concordia investment to Mr. Hatch, Mr. Wanzek did not disclose that Concordia would pay him

9 or ER Financial a commission or finder's fee if he invested.2!29

10 43. By early 2009, Concordia could not afford to make interest payments to investors

l l without jeopardizing its business.2!3° On March6, 2009, Mr. Chris Crowder wrote to all the Concordia

12 Servicing Agreement investors stating that Concordia will be amending the Servicing Agreements to

13 state that interest would no longer be paid and future monthly payments would be classified as return

14 ofprincipal.2l3!

44.15 Concordia required its investors to approve an amendment to the Servicing Agreements

16 (the "First Amendment") that would discontinue monthly interest payments and begin making monthly

17 returns on principal.2l32 Investors were not given an opportunity to negotiate the First Amendment.2'33

18 Concordia threatened to, and did, withhold monthly payments to investors if they did not sign the First

19 Amendment l 34

20 45. Under the terms of the First Amendment, Sections 4.1, 4.2, and 4.3 of the Servicing

21 Agreements remained in full force and effect.2'35

22

23

24

25

26

27

28

ms See Tr. at 132 I - I 322. See also note 790, supra.
me See note 914, supra.
2127 Tr. at 205 lLuhr), 419-420 (LeMay), 448-449 (Hatch), 498 (Dennison), 707 and 763 (Patricola), 1340 (Fuhrman), 1340-
1341 (Hospice), 1350-1351 (McCowan), 1351-1352 (Martin), 1352 (Roth), 1353 (Bronsart), 1354 and 2300 (Peters), 1932.
212s Tr. at 207 and 247 (Lehr), 272-273 (LeMay), 499-500 (Dennison), 708-709 (Patricola), 951 (n0d¢I).
2129 Tr. at 451.
2130 Exh. S-165 at 76, See, e.g., Exh. S-2c at Recital C.
2131 Tr. at 187, Exh. s-2i.
2132 Exh. S-165 at 36, 38, See, e.g., Exh. S-2c.
2133 Tr. at 226, 297, 463, 514, 568.
2134 Tr. at 299-302, 330, 516-517, Exhs. S2k, s-21.
2135See, e.g., Exh. S-2c.
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l 46. In November 2010, Concordia instructed ER Financial to return the vehicle titles to

2 it.2 I36 Mr. Wanzek sent the vehicle titles back to Concordia although no investors had given written

3 authorization to do 80.2137

4 47. In December 201 l, Concordia required its investors to approve another amendment to

5 the Servicing Agreements (the "Second Amendment").2138 Under the terms of the Second Amendment,

6 55% of the remaining principal owed to the investors was cancelled as "bad debt."2'39 Concordia was

7 not willing to negotiate the Second Amendment with investors.2!40

48. From January I, 1998, to March 10, 2015, the Respondents did not register securities

Fifty-eight Concordia investors who invested through Mr. Bersch, Mr. Wanzek, and ER

Financial have not been repaid $2,607,986.56 of the principal they invested.2'44 Of those fifty-eight

Concordia investors, Mr. Bersch acted as the salesman for twenty-seven, who are owed

$1,093,577.12.2l45 Mr. Wanzek acted as the salesman for nineteen of those investors, who are owed

$946,111.35.2l46 Twelve investors in Concordia who invested through ER Financial, without the

record establishing a specific salesman, are owed $568,298.09.2147

52. These findings of fact are based upon the Discussion above, and those findings are also

8

9 with the Commission.2 I4!

10 49. Concordia received more than $26.6 million from investors through the sales of its

l l Servicing Agreements, with accompanying Custodial Agreements, and Promissory Notes.2'42

12 50. From 2004 through January 2009, Concordia paid custodial fees to ER Financial

13 totaling $2,529,337.2l43

14 51.

15

16

17

18

19

20

21 incorporated herein.

22

23

24

25

26

27

28

2136 Exh. S-16l at 14.
2137 Tr. at 600, 1697, Exh. S-16] at 14.
213s See e.g., Exh. S-2d.
2139 Tr. at 908-909, See, e.g., Exh. S-2d.
2140 Tr. at 591.

2141 Tr. at 777, 1602, EXhS. S-la, S-lb.
2142 Exh. S-194.
2143 Exh. S-169 at ACCOl l409-ACCO] 1410.
2144 Tr. at 973974, 981, lol4, Exh. S-I94.
2145 Id.

2146 Exh. S-I94.
2147 ld.
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CONCLUSIONS OF LAW

1.

i

l

i

3.

l

2 The Commission has jurisdiction of this matter pursuant to Article XV of the Arizona

3 Constitution and A.R.S. §44-1801, et. seq.

4 2. The findings contained in the Discussion above are incorporated herein.

5 Within or from Arizona, Respondents Concordia, ER Financial, Lance Michael Bersch,

6 and David John Wanzek offered and sold securities, within the meaning of A.R.S. §44-1801 .

7 4. The Respondents failed to meet their burden of proof pursuant to A.R.S. §44-2033 to

8 establish that the securities offered and sold herein were exempt from regulation under the Act.

9 5. Respondents Concordia, ER Financial, Lance Michael Bersch, and David John Wanzek

10 violated A.R.S. § 44-1841 by offering and selling securities that were neither registered nor exempt

i

l

i

l

i

i
l

l

l

i

l l from registration.

12 6. Respondents Concordia, ER Financial, Lance Michael Bersch, and David John Wanzek

13 violated A.R.S. § 44-1842 by offering and selling securities while not being registered as dealers or

14 salesmen.

15 7. Respondents ER Financial, Lance Michael Bersch, and David John Wanzek committed

16 fraud in the offer and sale of securities, in violation of A.R.S. § 44-1991, in the manner set forth

17 hereinabove.

18 8. Respondents Lance Michael Bersch and David John Wanzek directly or indirectly

19 controlled ER Financial, within the meaning of A.R.S. §44-1999, and are jointly and severally liable

20 with ER Financial, for violations of A.R.S. §44-1991 .

21 9. Respondents Concordia's, ER Financial's, Lance Michael Bersch's, and David John

22 Wanzek's conduct is grounds for a cease and desist order pursuant to A.R.S. §44-2032.

23 10. Respondents Concordia's, ER Financial's, Lance Michael Bersch's, and David John

24 Wanzek's conduct is grounds for an order of restitution pursuant to A.R.S. §44-2032 and A.A.C. R14-

25 4-308, and for which the marital community of David John Wanzek and Linda Wanzek should be

26 jointly and severally liable subject to the limitations of A.R.S. §25-215.

27 l l. Respondents Concordia's, ER Financial's, Lance Michael Bersch's, and David John

28 Wanzek's conduct is grounds to order administrative penalties pursuant to A.R.S. §44-2036, and for
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ORDER

1 which the marital community of David John Wanzek and Linda Wanzek should be jointly and severally

2 liable subject to the limitations of A.R.S. §25-2]5.

3

4 IT IS THEREFORE ORDERED that pursuant to the authority granted to the Commission under

5 A.R.S. §44-2032, Respondent Concordia, shall cease and desist from its actions, as described above,

6 in violation ofA.R.S. §§44-1841 and 44-1842.

7 IT IS FURTHER ORDERED that pursuant to the authority granted to the Commission under

8 A.R.S. § 44-2032, Respondents ER Financial and Lance Michael Bersch shall cease and desist from

9 their actions, as described above, in violation ofA.R.S. §§44-1841, 44-1842 and 44-1991 .

10 IT IS FURTHER ORDERED that pursuant to the authority granted to the Commission under

I1 A.R.S. § 44-2032, Respondents Concordia and ER Financial, jointly and severally, shall make

12 restitution in the amount of $2,607,986.56, payable to the Arizona Corporation Commission within 90

13 days of the effective date of this Decision. Such restitution shall be made pursuant to A.A.C. Rl4-4-

14 308 subject to legal setoffs by the Respondents and confirmed by the Director of Securities.

15 IT IS FURTHER ORDERED that pursuant to the authority granted to the Commission under

16 A.R.S. §44-2032, Respondents Lance Michael Bersch and Linda Wanzek, individually as the putative

17 personal representative for the estate of David John Wanzek, and to the extent allowable pursuant to

18 A.R.S. § 25-215, the marital community of David John Wanzek and Linda Wanzek, jointly and

19 severally with Respondents Concordia and ER Financial, shall make restitution in the amount of

20 $2,607,986.56, payable to the Arizona Corporation Commission within 90 days of the effective date of

21 this Decision. Such restitution shall be made pursuant to A.A.C. R14-4-308 subject to legal setoffs by

22 the Respondents and confirmed by the Director of Securities.

23 IT IS FURTHER ORDERED that all ordered restitution payments shall be deposited into an

24 interest-bearing account(s), if appropriate, until distributions are made.

25 IT IS FURTHER ORDERED that the ordered restitution shall bear interest at the rate of the

26 lesser of 10 percent per annum, or at a rate per annum that is equal to one percent plus the prime rate

27 as published by the Board of Governors of the Federal Reserve System of Statistical Release H.l5, or

28 any publication that may supersede it on the date that the judgment is entered.
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:

1 IT IS FURTHER ORDERED that the Commission shall disburse the restitution funds on a pro

2 rata basis to the investors shown on the records of the Commission. Any restitution funds that the

3 Commission cannot disburse to an investor because the investor is deceased or an entity which invested

4 is dissolved, shall be disbursed on a pro rata basis to the remaining investors shown on the records of

5 the Commission. Any remaining funds that the Commission determines i t is unable to or cannot

6 feasibly disburse shall be transferred to the general fund of the State of Arizona.

7 IT IS FURTHER ORDERED that Respondent Concordia shall pay to the State of Arizona

8 adminis trat ive penalt ies  in the amount of  $700,000 for Concordia 's  mult iple v io lat ions of  the

9 registration provisions of the Securities Act, pursuant to A.R.S. § 44-2036. Said administrative

10 penalties shall be payable by either cashier's check or money order payable to "the State of Arizona"

l l and presented to the Arizona Corporation Commission for deposit in the general fund for the State of

12 Arizona.

13 IT IS FURTHER ORDERED that Respondent ER Financial shall pay to the State of Arizona

14 administrative penalties in the amounts of $400,000 for violations of the registration provisions of the

15 Securities Act, and $300,000 for violations of the antifraud provisions of the Securities Act, pursuant

16 to A.R.S. §44-2036. Said administrative penalties shall be payable by either cashier's check or money

17 order payable to "the State of Arizona" and presented to the Arizona Corporation Commission for

18 deposit in the general fund for the State of Arizona.

19 IT IS FURTHER ORDERED that Respondent Lance Michael Bersch shall pay to the State of

20 Arizona administrative penalties in the amount of $63,000 for his multiple violations of the registration

21 provisions of the Securities Act, pursuant to A.R.S. §44-2036. Said administrative penalties shall be

22 payable by either cashier's check or money order payable to "the State of Arizona" and presented to

23 the Arizona Corporation Commission for deposit in the general fund for the State of Arizona.

24 IT IS FURTHER ORDERED that Respondent Linda Wanzek, indiv idually  as the putat ive

25 personal representative for the estate of David John Wanzek, and to the extent allowable pursuant to

26 A.R.S. § 25-215, the marital community of David John Wanzek and Linda Wanzek, shall pay to the

27 State of Arizona administrative penalties in the amount of $53,000 for David John Wanzek's multiple

28 violations of the registration provisions of the Securities Act, pursuant to A.R.S. § 44-2036. Said
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l

l

l

l

1 administrative penalties shall be payable by either cashier's check or money order payable to "the State

2 of Arizona" and presented to the Arizona Corporation Commission for deposit in the general fund for

3 the State of Arizona.

4 IT IS FURTHER ORDERED that Respondents Lance Michael Bersch, individually, and Linda

5 Wanzek, individually as the putative personal representative for the estate of David John Wanzek, and

6 to the extent allowable pursuant to A.R.S. §25-215, the marital community of David John Wanzek and

7 Linda Wanzek, jointly and severally with ER Financial, shall pay to the State of Arizona administrative

8 penalties in the amount of $300,000 for ER Financial's multiple violations of the anti fraud provisions

9 of the Securities Act, pursuant to A.R.S. §§ 44-2036 and 25-215. Said administrative penalties shall

10 be payable by either cashier's check or money order payable to "the State of Arizona" and presented

l l to the Arizona Corporation Commission for deposit in the general fund for the State of Arizona

12 IT IS FURTHER ORDERED that the payment obligations for these administrative penalties

13 shall be subordinate to the restitution obligations ordered herein and shall become immediately due and

14 payable only after restitution payments have been paid in full or upon Respondents' default with respect

15 to Respondents' restitution obligations.

16 IT IS FURTHER ORDERED that i f  Respondents fa i l to pay the adminis trat ive penalt ies

17 ordered hereinabove, any outstanding balance plus interest, at the rate of the lesser of ten percent per

18 annum or at a rate per annum that is equal to one percent plus the prime rate as published by the Board

19 of Governors of the Federal Reserve System in Statistical Release H.l5 or any publication that may

20 supersede it on the date that the judgment is entered, may be deemed in default and shall be immediately

21 due and payable, without further notice.

22 IT IS FURTHER ORDERED that if any of the Respondents fail to comply with this Order, any

23 outstanding balance shall be in default and shall be immediately due and payable without notice or

24 demand. The acceptance of any partial or late payment by the Commission is not a waiver of default

25 by the Commission.

26 IT IS FURTHER ORDERED that default shall render Respondents liable to the Commission

27 for its cost of collection and interest at the maximum legal rate.

28 IT IS FURTHER ORDERED that if any of the Respondents fail to comply with this Order, the
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9
l
l
l

l

A.R.S. §
I
1

l
l

li

l

1 Commission may bring further legal proceedings against the Respondent(s) including application to

2 the Superior Court for an order of contempt.

3 IT IS  FURTHER ORDERED that pu rsuan t to 44-1974, upon application the

4 Commission may grant a rehearing of this Order. The application must be received by the Commission

5 at its offices within twenty (20) calendar days after entry of this Order. Unless otherwise ordered, filing

6 an application for rehearing does not stay this Order. If the Commission does not grant a rehearing

7 nth in twenty (20) calendar days after filing the application, the application is considered to be denied.

8 No additional notice will be given of such denial.

IT IS FURTHER ORDERED that this Decision shall become effective immediately.

BY ORDER OF THE ARIZONA CORPORATION COMMISSION. l
l
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l set my hand and caused the official seal of the
Commission to be affixed at the pi l, in the City of Phoenix,
this 2,0 day of 2019.

I N WI T NES S  WHEREO F ,  1 ,  MAT T HEW J .  NEUBERT ,
Executive Director of the Arizona Corporation Commission,
have hereunto
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